IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

I N RE
NO. 91- 33447
DENNIS G ELLI'S SR
Chapter 7

N N N N N’

Debt or

DANI EL R. GREENE
Plaintiff
V. ADV. NO. 92-3024

DENNIS G ELLIS SR

N N N N’ N N N N

Def endant

DANI EL R GREENE

Plaintiff
ADV. NO. 92-3038
V.

DENNI' S G ELLI'S; DENELDA K
ELLI'S; NATI ONAL FI RST LENDERS
CORP.; ANCELA R STI CKLEY,
TRUSTEE; ARNCLD M WEI SS, SUB-
STI TUTE TRUSTEE; FI RST UNI ON
MORTGAGE CORP.; FEDERAL HOVE
MORTGAGE CORPCRATI ON, and

N. DAVI D ROBERTS, TRUSTEE

N N N N N N N N e N N N e e N

Def endant s
[ ENTERED: 2- 2- 93]
MEMORANDUM
These two | awsuits have been consolidated for trial. There

are two nmain issues to be decided. First, the plaintiff, Daniel R
G eene ("G eene"), contends that the debtor-defendant, Dennis G

Ellis Sr. ("Ellis"), still owes himthe bal ance due on a piece of



real estate the plaintiff sold Ellis and that such obligation
shoul d be decl ar ed nondi schar geabl e pursuant to 88 523(a)(2)(A) and
523(a)(6) of the Bankruptcy Code. Second, G eene contends he pos-
sesses a vendor's lien on the property sold to Ellis and that such
vendor's lien takes priority over a deed of trust presently held by
t he Federal Honme Loan Mortgage Corporation ("Freddie Mac"). The
remai ni ng def endants are the subject of the plaintiff's action to
determine the priority of the all eged vendor's lien. The foll ow ng
constitutes the court's findings of fact and conclusions of |aw

pursuant to Bankruptcy Rule 7052.

Plaintiff G eene owned a house | ocated in Sevier County, Ten-
nessee, that he was attenpting to sell. The debtor, Ellis, con-
tacted Greene to inquire about the property. On Septenber 23,
1988, Greene and Ellis executed a | ease- purchase agreenent wherein
Ellis agreed to | ease the house for one year at $1000 per nonth and
retained an option to buy the house for $120,000 and assune a
$85, 000 nortgage, i f assumabl e, hel d by Honme Federal Savings & Loan

Associ ation ("Home Federal").

Ellis paid Geene the first $1000 | ease paynent for October
1988 when they entered into the |ease-purchase agreenent. Lease
paynments for the next eight nonths, through June 1989, were also

paid in a tinmely manner.



Eventually, Ellis decided to buy the property. He told G eene
that in order to procure a loan to buy the property he needed a
deed nam ng himand his wi fe owners of the property. G eene agreed
to give Ellis a deed conveying the property to Ellis but only on
the condition that the deed reflect as |iens the $81, 000 nort gage
bal ance owed to Hone Federal and the $39, 000 owed G eene for sale

of the property to Ellis.

On June 21, 1989, G eene executed and delivered the warranty
deed to Ellis. The deed contai ned a provision noting the nortgage
bal ance owed to Hone Federal and the $39,000 bal ance of the pur-
chase price owed to Greene as foll ows:

[Alnd that said premses are free from all
i ncunbr ances except
ho HOVE FEDERAL S.B. LQOAN 3 568-05
SEVI ERVI LLE, TN. 37862 81, 000 BALANCE
DANI EL R. GREENE
39, 000 BACK

Ellis retained the original copy of the deed which he agreed not to

record until financing had been conpl et ed.

I n conjunction with the conveyance of the property, Ellis and

G eene executed an agreenent which provides in relevant part:

| Dennis Ellis promse to pay to Dani el
R Greene 120,000 for home as descri bed bel ow

PAID I N FULL BY OCTOBER 1989



In regards to the warranty deed issued
for the purchase of home, this agreement is to
supersede the warranty deed prepared 21 day of
June, 1989, between Daniel R G eene of Knox
County and Dennis G Ellis and wife of Knox
County. This agreenent deals with property
situated in the 8th CGvil D strict of Sevier
County, Tennessee and being all of Lot 9 of
Section 2 of Grandview Estates. |[|f adequate
fundi ng cannot be obtai ned then this agreenent
supersedes warranty deed and reverts back to
and i ncludi ng the original agreement signed on
or about Cctober, 1988, between Daniel G eene
and Dennis G Ellis.

On June 27, 1989, Ellis recorded an altered version of the
warranty deed in the office of the Register of Deeds for Sevier
County. The altered deed contai ned the provision noting the out-
st andi ng nortgage bal ance owed to Hone Federal, but the notation
t hat provided for Geene's vendor's |ien had been del eted by Ellis.
In recording this altered deed, Ellis signed a sworn statenent
falsely stating that he had already paid G eene $54,000 for the

conveyance of the property.

Ellis continued to nake | ease paynents to G eene t hrough Sep-
t ember 1989. However, the bank returned Ellis's check for the

Sept enber | ease paynment due to insufficient funds.

In January 1990, Ellis and his wife applied to National First
Lenders Corporation ("NFL") for a loan to refinance the property.
In making this application, Ellis m srepresented for a second tine

t hat he had al ready paid G eene $54,000 for the conveyance of the

property.



At the request of Ellis, Geene agreed to conme to NFL's office
on January 19, 1990, to sign a letter in an attenpt to help Ellis
acquire the financing. During his neeting at NFL, G eene asked
Ellis in the presence of JimBaker, NFL's president, and Mchelle
Cut shaw, an NFL enpl oyee, "when will | get ny noney?" Baker told
G eene that he would receive his noney when the | oan was finalized

at the cl osing.

NFL does not fund the loans it originates, but rather serves
as a nortgage broker by selling loans to investors in the primary
nort gage market. The |l oan applicationis the first step in prepar-
ing a loan for sale to investors. Eventually, a final package,
whi ch included the typed final application, a credit report, veri-
fication of the borrower's enpl oynent, an apprai sal of the property
to be financed, and verification of the ambunt of the borrower's
deposit account and other assets, was sent to First Union Mrtgage
Corporation ("FUMC'). After reviewing this final package, FUMC
asked NFL to provide cancel ed checks representing the | ast twelve
nont hs' nortgage/ rent paynents. Those checks established that
Ellis had continued to make | ease paynents to Greene after G eene
had conveyed the property to Ellis by deed. The file al so included
multiple sale prices for the house and evidence that Janes L.
Jones, not Daniel R G eene, had conveyed the property to Ellis, as
well as a discrepancy in the verification of Ellis's deposit
accounts. Neverthel ess, on January 25, 1990, FUMC agreed to fund

t he | oan.



As a participant in the primary nortgage market, FUMC ini -
tially funds nortgage loans with the intent of i medi ately selling
the | oans on the secondary nmarket and retaining the right to ser-
vice the loans for a fee. FUMC s primary source of income from
these loans is the service fees. Freddi e Mac purchases | oans from
FUMC and nunmerous other lenders in the secondary market. The
gui del i nes whi ch nust be nmet before Freddi e Mac purchases a parti -
cular loan are set forth in its Sellers' & Servicers' Cuide
("@uide"). That publication characterizes entities such as FUMC as

i ndependent contractors.

In February 1990, Freddie Mac and FUMC by letter agreenent
entered into a "Master Conmtnent"” wherein FUMC committed to sel
$1 billion worth of qualifying |l oans to Freddi e Mac i n exchange for
Freddi e Mac Mortgage Participation Certificates. The letter agree-
nment i ncorporated by reference the guidelines for qualifying | oans
set forth in the Guide. Moreover, the agreenent provi ded t hat many
| oans were transferred w thout recourse and al so that FUMC was to
recei ve servicing fees for the | oans FUMC servi ced for Freddi e Mac.

On February 16, 1990, Ellis and his wi fe executed a prom ssory
note in favor of NFL and NFL made the loan to Ellis in the anount
of $118,125. The | oan was secured by a deed of trust on the sub-
ject property. FUMC provided funding for the |oan. The deed of
trust was recorded in the office of the Register for Sevier County

on February 27, 1990.



On February 22, 1990, NFL's president, Janes Baker, negoti -
ated the note to FUMC by speci al endorsenent and assi gned t he deed
of trust to FUMC. On March 2, 1990, FUMC sol d the note by conputer
transm ssion, which it endorsed in blank, to Freddie Mac. Because
the conputer transmission reflected the loan net all of Freddie
Mac's requirenents, it was accepted w thout review. FUMC al so
assigned the deed of trust to Freddie Mac on March 2, 1990.
Freddi e Mac paid FUMC for the note and deed of trust in April 1990.
By contractual agreenent, First Union National Bank served as

Freddi e Mac' s custodi an and held the note on Freddi e Mac's behal f.

G eene filed a notice of lien Iis pendens on May 21, 1990,
that was recorded in the office of the Regi ster of Deeds for Sevier

County.

In the dischargeability action, G eene contends that Ellis
willfully and maliciously injured G eene's property when he del et ed
G eene's vendor's lien fromthe deed. G eene also contends that
Ellis'" conduct in deleting the lien constituted fraud. Accord-
ingly, Greene seeks an order decl aring the bal ance of the purchase
price owed by Ellis to G eene for the sale of the property to be
nondi schar geabl e under the provisions of § 523(a)(6) and § 523(a)
(2) (A of the Bankruptcy Code.

In the priority action, G eene contends that under Tennessee
| aw, FUMC and Freddie Mac stand in the shoes of NFL and are there-

fore subject to any cl ai ns or defenses that coul d have been assert -



ed agai nst NFL. Greene al so contends that NFL and FUMC are agents
of Freddie Mac and thus Freddie Mac should be inputed with notice
of Greene's vendor's lien. Accordingly, G eene seeks an order de-
claring that his vendor's lien be given priority over the deed of

trust held by Freddie Mac.

Freddi e Mac contends (1) that the | anguage all egedly used by
G eene on the deed to establish his lien is legally insufficient
under Tennessee |awto establish a vendor's lien; (2) that neither
NFL nor FUMCis its agent; (3) that it is a bona fide purchaser and
a hol der in due course of the prom ssory note and therefore i s not
subj ect to any defenses or clains that could be asserted agai nst
NFL or FUMC; and (5) that based on the Tennessee recordi ng statutes

its deed of trust has priority over Geene's vendor's lien

The first question to be decided is whether Geene's claim
against Ellis for the bal ance of the purchase price on the property

shoul d be decl ared nondi schar geabl e.

The evi dence established that Ellis still owes G eene $39, 000
for the conveyance of the property. The evidence al so established
t hat anobunt was noted as a |ien or encunbrance on the deed gi ven by
Geene to Ellis and that Ellis subsequently deleted Geene's |lien

before recordi ng the deed.

Section 523(a)(6) reads in pertinent part:



(a) A discharge under section 727 . .
of this title does not discharge an i ndi vi dual
debtor from any debt--

(6) for wllful and nalicious
infjury by the debtor to another
entity or to the property of another
entity.

11 U.S.C.A § 523(a)(6) (West 1979).

A wrongful act done intentionally, which necessarily produces
harmand i s wi thout just cause or excuse, nmay constitute a w || ful
and malicious injury. Perkins v. Scharffe, 817 F.2d 392 (6th Gr.
1987). Injuries within the neaning of § 523(a)(6) are not confined
t o physi cal danage or destruction but also include aninjury toin-
tangi bl e personal or property rights. 3 CoLLI ERONBANKRUPTCY | 523. 16

(15th ed. 1992).

By deliberately deleting G eene's vendor's lien fromthe deed
before recording it, Ellis conmtted a wongful act w thout just
cause or excuse. Thereafter, Ellis pledged the deed to obtain a
| oan through NFL. No doubt, he thought that if the property
reflected a lien in favor of G eene, the |oan would not be nade.
The del etion of Greene's vendor lien fromthe deed, coupled with
t he wongful act of pledging the altered deed to secure his | oan at
NFL, necessarily led tothe injury suffered by G eene in this case,
nanely the | oss of the value of his Iien. Because, for the reasons
stated bel ow, Greene's vendor's lien does not take priority over

the | ien of Freddi e Mac, G eene has been damaged by Ellis" w ongf ul



act in the anmount of $39, 000, the value of the Ilien. That anount

wi || be declared nondi schargeabl e pursuant § 523(a)(6).

Greene also relies upon 88 523(a)(2)(A) in seeking an order
decl aring his claimagainst Ellis nondischargeable. Section 523

(a)(2)(A) provides in relevant part:

§ 523. Exceptions to discharge.
(a) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) of this title

does not discharge an individual debtor from
any debt - -

(2) for noney, property, ser-
vi ces, or an extension, renewal, or
refinancing of credit, to the extent
obt ai ned by- -

(A . . . actual

fraud, ot her t han a

statenment respecting the

debtor's or an insider's

financial condition.

11 U S.C.A 8 523(a)(2)(A (Wst & Supp. 1992).

"Actual fraud" is defined as any ". . . deceit, artifice,
trick, design, sone direct and active operation of the mnd; it
i ncl udes cases of the intentional and successful enploynent of any
cunni ng, deception, or artifice used to circunmvent or cheat anoth-
er. It is sonething said, done, or omtted by a person with the
desi gn of perpetrating what he knows to be a cheat or deception.”
Bl ack's Law Dictionary 595 (5th ed. 1979); Sears Roebuck & Co. v.
Faulk (In re Faulk), 69 B.R 743, 750 (Bankr. N.D. Ind. 1986).

10



Ellis'" wongful conduct inthis case constituted actual fraud.
The object of his fraudulent schene was to deprive G eene of his
I ien agai nst the property. First, Ellis persuaded G eene to convey
the property to himby agreeing to the notation of Geene's |ien on
the deed. Next, w thout G eene's know edge or consent, Ellis de-
leted the lien fromthe deed and recorded it. Then, Ellis pl edged
the altered deed to obtain the |loan through NFL. As a result of
this fraudul ent conduct, Geene is entitled to a order declaring
t he $39, 000 obl i gati on nondi schargeabl e under the provisions of §

523(a) (2) (A).

The second question to be decided is which of two |iens,
Greene's vendor's lien or Freddie Mac's deed of trust, is entitled

to priority.

Freddie Mac initially argues that the |anguage used in the
origi nal deed, namely, "DANIEL R GREENE 39, 000 BACK, " was | egal |y
insufficient to create a vendor's lien. The court disagrees. That
| anguage was typed i n t he space i nmedi at el y under the printed | ang-
uage of the deed that stated "that said prem ses are free fromall

i ncunbr ances except Al so, contained in the sane space was
a notation of the balance owed to Home Federal, an obvious refer-
ence to Honme Federal's nortgage. A vendor's |ien nmay be created by
any words which distinctly convey the idea that the vendor retains

alien on the land as security for the performance of a contract.

11



77 Am Jur. 2d Vendor and Purchaser 8§ 466 (1975). Al though the
| anguage used to create G eene's vendor's |lien could have been
better, the court believes anyone exam ning the deed woul d have
concluded it noted an encunbrance on the property. Hence, the

| anguage was sufficient to create the vendor's lien.

Freddie Mac relies on Tennessee Code Annotated 8§ 66-24-101
(a)(4) and 66-26-103 for the proposition that, as a bona fide pur-
chaser, its deed of trust nust be given priority under Tennessee's
statutory recordi ng system Those two sections provide as foll ows:

66-24-101. Witings eligible for regis-

tration. -- (a) The follow ng witings may be
regi stered:

(4) Al deeds for absol ute conveyance of
any | ands, tenenents or hereditanents, or any
estate therein.

66- 26- 103. Unregi stered instrunents void
as to creditors and bona fide purchasers. --
Any of said instrunents not so proved, or
acknowl edged and registered, or noted for
registration, shall be null and void as to
exi sting or subsequent creditors of, or bona
fide purchasers from the nmakers w thout
notice.

TENN. CODE ANN. §§ 66-24-101(a)(4) and 66-26-103 (1982).

The deed of trust was assigned to FUMC on February 22, 1990.
It was recorded on February 27, 1990. On March 2, 1990, FUMC sol d
the note and deed of trust to Freddie Mac by endorsing the note in

bl ank and assigning the deed of trust to Freddi e Mac.

12



The Iien of a deed of trust passes to the endorsee of a note,
W t hout special assignnment, since the nortgage is incident to the
debt. WC. Early Co. v. WIllians, 135 Tenn. 249, 254, 186 S. W
102, 103 (1916). Moreover, it is not necessary to record the as-
signnment to preserve priorities over subsequent encunbrances. 1d.
Ther ef ore, because Freddi e Mac t ook the note by endorsenent and t he
deed of trust by assignnent, its priority rights becane effective

on February 27, 1990, when the deed of trust was first recorded.

G eene's vendor's |lien was not recorded, as it coul d have been
pursuant to 8 66-24-101(a)(4), and had to have been in order to es-
tablish Greene's position as a secured creditor and thereby his
priority pursuant to 8 66-26-103. A bona fide purchaser takes pro-
perty subject only to interests of which he has noti ce. Because
Freddie Mac's priority rights were effective as of February 27,
1990, and Geene did not file the lien Iis pendens until My 21,
1990, Freddie Mac's deed of trust nmust be given priority pursuant

to 8 66-26-103 if Freddie Mac qualifies as a bona fide purchaser.

A bona fide purchaser is a purchaser for value w thout know
| edge or notice of material facts to the title. Toxey H Sewell,
The Tennessee Recording Sys., 50 Tenn. L. Rev. 1, 42 (1982) (citing
Henderson v. Lawence, 212 Tenn. 241, 255, 369 S.W2d 553, 557
(1963)). G eene does not dispute the fact that Freddie Mac pur-
chased the deed of trust. However, based on the nunerous problens
apparent in the "final package" sent to FUMC by NFL, G eene con-

tends that FUMC had actual notice of his lien or, at |east, FUMC

13



was on inquiry notice, and, because the relationship of agent and
princi pal existed between NFL and FUMC, and between FUMC and
Freddi e Mac, respectively, Freddie Mac shoul d be inputed with no-
tice. Notice to FUMC cannot be inputed to Freddi e Mac unl ess FUMC
is its agent. Consequently, the court nust determ ne whether an

agency rel ationshi p exi sted between FUMC and Freddi e Mac.

"An agent is a person authorized by another to act for him
one entrusted with another's business.” 1 Tenn. Juris. Agency § 1
(1982). \When a contract exists between the parties, the contrac-
tual | anguage used by the parties is not necessarily controllingin
determ ning whether an agency relationship exists. Franklin
Distrib. Co. v. CrushiInt'l, 726 S. W2d 926, 930 (Tenn. App. 1986).
An agency rel ationship can be established by the conduct of the
parties involved and other relevant external circunstances.
El ectric Power Board of Nashville v. Wods, 558 S.W2d 821, 824
(Tenn. 1977). The primary criterion by which the determ nation
nmust be made is whether the party, who is purportedly the princi-
pal , authorized the agent to act for the principal's benefit and at
the sanme tinme retains the right to control the agent's conduct.
Franklin Distrib., 726 S.W2d at 930. |In determ ning whether an
agency relationship existed, all the facts and circunstances

presented by the case nust be considered. Id.

Greene's first argunent is that the contractual | anguage in
the Gui de characterizing FUMC as an i ndependent contractor is not

controlling under Tennessee | aw. Although not controlling, it is

14



one factor the court may consider in determ ning whet her an agency
relationship existed. Cf. Mendrala v. Crown Mrtgage Corp., 955
F.2d 1132, 1141 (7th Gr. 1992) (finding, partially on the basis of
its characterization in Freddie Mac's Guide, that an entity who
sol d nortgages to and serviced those nortgages for Freddi e Mac was

an i ndependent contractor).

Wi | e the Gui de characterizes FUMC as an i ndependent contrac-
tor, Greene argues this characterization shoul d be rej ected because
Freddi e Mac controlled FUMC i n the manner FUMC nade | oans and t hus
FUMC shoul d be considered its agent. To support this contention,
Greene argues (1) FUMC and Freddie Mac entered into a Master Com
mtment in February 1990 whereby Freddi e Mac agreed to purchase $1
billion of qualifying loans in a one-year period fromFUMC, (2) the
| oan standards set forth in Freddie Mac's Gui de are very detail ed;
(3) Freddi e Mac purchases all |oans which neet its detailed quali -
fications set forth in the Quide; (4) the purchase occurs when the
qual i fying | oans are submtted by conputer transm ssion from FUMC
to Freddie Mac; and (5) that Freddie Mac benefitted fromthe rel a-

ti onship.

Greene' s argunent nmust be rejected. The Master Comm t nent and
the Guide are nerely tools utilized by Freddie Mac to facilitate
the purchasing of a |arge nunber of | oans from nunerous entities
consistent with its statutory purpose which is:

(1) to provide stability in the second-
ary market for hone nortgages;

15



(2) to respond appropriately to the
private capital market; and

(3) to provide ongoing assistance to the
secondary mar ket for home nortgages (including
nortgages securing housing for low and
noder ate-incone famlies involving a reason-
able economc return to the Corporation) by
increasing the liquidity of nortgage invest-
ments and inproving the distribution of in-
vest nent capital available for hone nortgage
fi nanci ng.
Pub. L. No. 91-351, § 301, as anended, Pub. L. No. 101-73, Title

Vi, §  731(a), 103 Stat. 429  (Aug. 9, 1989) .

The fact that Freddie Mac bought all qualifying |oans
submtted to it by FUMC by conputer transm ssion pursuant to the
Master Conmm tnent does not establish that Freddie Mac controlled
FUMC, it nmerely indicates that Freddie Mac i s a very | arge busi ness
whose viability depends upon the acceptance of a |arge vol une of
qualifying loans in an expedient manner. The Guide sinply sets
forth the standards for entities such as FUMC to follow in
qualifying loans to sell to Freddie Mac pursuant to contract. A
requirenment that work be perfornmed according to standards and
speci fications inposed by an enployer under a contract is not
sufficient to establish the degree of control necessary to nmake a
presumabl y i ndependent contractor the agent of the enployer. See
41 AM JUR. 2D I ndependent Contractors 8 8 (1968). |Indeed, if the
court were to find that the Master Comm t ment and Cui de created an
agency rel ationship between FUMC and Freddie Mac, the inport of

such a decision would be that all entities that sell nortgages to

16



Freddi e Mac under sim |l ar circunstances woul d be agents of Freddie
Mac, a result with far-reaching inplications. The court sinply
does not believe that the law or facts of this case |lead to such a

findi ng.

Greene al so argues that Freddi e Mac aut horized FUMCto act for
Freddi e Mac's benefit. Once again, G eene apparently i s contending
t hat because Freddi e Mac contracted to buy $1 billion worth of qua-
lifying | oans an agency rel ati onshi p was established. Freddie Mac
did not authorize FUMCto act onits behalf; it nmerely entered into
a contractual relationship w th FUMC wherein FUMCcommtted to sell
$1 billion worth of qualifying |oans to Freddi e Mac i n exchange for
paynment and the right to be paid service fees for |oans serviced.
In Foster Trailer Co. v. United Fidelity & Guar. Co., 190 Tenn.
181, 186, 228 S.W2d 107, 109 (1950), the court stated that an
essential elenment of an agency relationship is that the object of
the contract is for the benefit of the principal. GObviously, in
conmerci al contracts, both parties expect to and generally do reap
sone benefit fromtheir contracts. The court believes that the
obj ect of Freddie Mac and FUMC s contractual dealings was to bene-

fit both of them

After considering all the facts and circunstances, the court
bel i eves the evidence establishes Freddie Mac and FUMC i nt ended
t hat an i ndependent contractor rel ati onshi p be establi shed and t hat

their actual dealings were as parties to a contract, and not as

17



princi pal and agent. Therefore, Freddie Mac wll not be inputed

with notice of Greene's vendor's Ilien.

Next, Geene relies on TRWMTitle Ins. Co. v. Stewart Title
Guaranty Co., 832 S. W2d 344 (Tenn. App. 1991), for the proposition
that all defenses which coul d be asserted agai nst FUMC, a nortgage-
| ending institution, are avail abl e agai nst Freddi e Mac, an assi gnee
of a prom ssory note secured by a deed of trust. In TRWMTitle, the
Tennessee Court of Appeals held that when a title insurer becones
t he assignee of an obligation secured by a deed of trust, because
it isrequired to conpensate its insured for a | oss covered by the
title insurance policy issued, it takes subject to any defenses
whi ch coul d have been asserted against its insured. TRWTitl e does
not involve conpeting lien priorities and, therefore, s

i napposite.

Finally, G eenerelies on Gsborne, et al, Real Estate Finance
Law 8§ 5.32, at 338-41 (1979), for the proposition that because
Freddie Mac is not a holder in due course of the note, Freddie Mac
is subject to "latent equities”; that is, Geene can assert his
i nterests agai nst Freddi e Mac, because they are directly related to
t he mal feasance of Ellis, the maker of the note. The court nust

determ ne whether Freddie Mac is a hol der in due course.

Hol der in due course is defined under § 47-3-302 as foll ows:

47-3-302. Holder in due course. -- (1) A
hol der in due course i s a hol der who takes the
i nstrunent:

18



(a) for value; and

(b) in good faith; and

(c) without notice that it is overdue or
has been di shonored or of any defense agai nst
or claimto it on the part of any person

TENN. CoDE ANN. 8 47-3-302(1) (1992).

Under this definition, Freddie Mac nust nmeet several criteria
to qualify as a holder in due course. First, Freddie Mac nust be
a holder. A holder neans a person who is in possession of an "in-
strunent” issued or endorsed to himor to his order or to bearer or
in blank. Tenn. CobE ANN. 8 47-1-201(20) (1992). The court has
al ready determned that the note was endorsed to Freddie Mac in
bl ank and, further, that by contractual agreement, First Union
Nati onal Bank served as Freddi e Mac's custodi an and hel d t he check

on Freddi e Mac's behal f.

Second, the instrunent nust neet the criteria set forth in
Tennessee Code Annotated 8§ 47-3-104 to be properly negotiated

There is no dispute as to the negotiability of the instrunent.

Next, the note nust be taken for value wi thout notice of any
def ense against or any claimto it on the part of any person. The
evi dence clearly established Freddie Mac took the note for val ue

wi t hout notice of any defense or claim

Finally, the note nmust be taken in good faith. Good faith is
defined as "honesty in fact in the conduct or transaction con-
cerned.” TENN. CoDE ANN. 8§ 47-1-201(19) (1992). Freddie Mac took

the note in the ordinary course of its daily business along with
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numer ous ot her qualifying | oans accepted by conputer transm ssion.
Not hi ng i n the record suggests anyt hi ng ot her than Freddi e Mac t ook

the note in good faith.

Ther ef ore, because Freddi e Mac neets the enunerated criteria,

it is a holder in due course and is not subject to Geene's claim
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An order will enter declaring Ellis' obligation to G eene
nondi schar geabl e under 88 523(a)(6) and 523(a)(2)(A) of the Bank-
ruptcy Code and declaring that Freddie Mac's deed of trust takes

priority over G eene's vendor's lien.

JOHN C. COX
United States Bankruptcy Judge
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