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MEMORANDUM

These adversary proceedings are before the court upon the
def endants' notions to reconsider the denial of the defendants
notions for sunmary judgnent and notions to refer certain questions

to the Interstate Comerce Commi ssion ("ICC").

Inruling onthe defendants' notions for sunmary judgnent, the
court was called upon to construe 46 CF.R 8§ 1312.4(d) which pro-

vides in relevant part as foll ows:



[A] carrier may not participate in a tariff
issued in the nane of another carrier or an
agent unless a power of attorney or concur-
rence has been execut ed. Absent effective
concurrences or powers of attorney, tariffs
are void as a matter of law. Should a chal -
lenge to a tariff be made on this basis, car-
riers wll be required to submt the necessary
pr oof .

49 C.F.R § 1312.4(d) (1991).

As the court pointed out in its earlier nenorandum opinion, the
word "tariffs" contained in 8 1312.4(d) can either nean the car-
rier's entire tariff, or it can nean the tariffs that are being
referred to. For the reasons stated in the previous nenorandum
the court concluded the word "tariffs" in 8 1312.4(d) neans the
tariffs being referred to and not the carrier's entire tariff.
This conclusion was based in substantial part upon several |CC
deci si ons contai ni ng | anguage that appears to support the notion
that the 1CC interprets "tariffs" in the second sentence of 8§
1312.4(d) to nmean the tariffs that are being referred to. Inthis
regard, the court noted the wel |l -settl ed principlethat an agency's
interpretation of its own regulations is entitled to substanti al
deference. Chevron U.S. A v. Natural Resources Defense Council
467 U.S. 837 (1984); Udall v. Tallman, 380 U S. 1, 16-17 (1965);
Rebel Mdtor Freight v. I.C.C., No. 91-6091 (6th G r. 1992); Fl our
Constructors v. OSHRC, 861 F.2d 936, 939 (6th Cr. 1988).

Inits notion for reconsideration, the defendants have cited
| anguage from several other |CC decisions they contend support a

conclusion that the ICC would interpret the word "tariffs" in 8§

2



1312.4(d) tonmean the carrier's entiretariff. The defendants al so
request that if the court is not inclined to grant their notions
for summary judgnment that the court at |east refer the § 1312.4(d)
gquestion to the I CC under the doctrine of primary jurisdiction to
obtain a direct ruling fromthe agency concerning its interpreta-
tion of its regulation under the facts of these cases. Finally,
t he def endants have requested that the court allowthe ICCto pass
upon the defendants' clains that the rates at issue in these cases,

if not void, are unreasonabl e.

The Suprenme Court has now ruled that shippers may assert
unreasonabl e-rate cl ai ns as countercl ai ns i n under charge cases and
that a court may stay the undercharge action to permt a defendant
to apply to the I1CC for a ruling as to the reasonabl eness of the
rate pursuant to the doctrine of primary jurisdiction. Reiter v.
Cooper, 1993 W 56762 (U.S. Mar. 8, 1993). In light of the Reiter
hol di ng, and given the issues presented in these particul ar adver-
sary proceedings, the court believes the best way to proceed in
t hese actions is to permt the defendants the opportunity to obtain
aruling fromthe ICC on the issues raised by their notions for
summary j udgnment and upon t he rat e-reasonabl eness i ssues. A direct
ruling fromthe ICC on the § 1312.4(d) issue would elimnate the
guesswork i nherent in attenpting to predict froml anguage i n agency
opi nions not directly on point how the agency would interpret its
regul ati on under the facts and circunstances presented here. Al so,

the 1CC could at the same tine consider the alternative argunents



of the defendants that the rates charged were unreasonabl e or that

some other filed tariff governed the shipnents at issue in these

cases.

The court will hold in abeyance the defendants' notions to
reconsi der pending a ruling by the 1CC on the § 1312.4 (d) issue.
Furt hernore, these adversary proceedings will be stayed in order to
gi ve t he def endants a reasonabl e opportunity to file an adm ni stra-
tive complaint with the ICCto obtain a ruling, both on the issues
rai sed in the defendants' notions for summary judgnent and on the
rat e-reasonabl eness i ssues. Reiter v. Cooper, 1993 W. 56762 at *7

n. 3.

An order will enter in accordance with this nenorandum

JOHN C. COXX
United States Bankruptcy Judge



