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IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

IN RE )

) NO. 93- 14593
RI CHARD L. BANKS, d.b. a. )
BANKS & ASSOCI ATES ) Chapt er 11

)

)

Debt or

MEMORANDUM

This Chapter 11 case is before the court for a determ nation
of whether certain unpaid attorney fees previously awarded to the
debt or-in-possession for his |legal representation of Chapter 13
debtors are the property of his bankruptcy estate or whether they
are excepted fromthat category by 11 U.S.C. 8 541(a)(6) as "earn-
ings from services performed by an individual debtor after the
conmencenent of the case." Having considered the evidence pre-
sented at the hearing of this matter, the argunments of counsel, and
the briefs of the parties, the court is of the opinion that the
unpaid attorney fees in question were fully earned when they were
awarded, that they do not fall within the "earnings exception”
described in 8 541(a)(6), and that therefore they are property of

t he bankruptcy estate in this case.

On Decenber 10, 1993, Richard L. Banks, doing business as

Banks & Associ ates, filed a petition for relief under Chapter 11 of



t he Bankruptcy Code. M. Banks is an attorney who specializes in
representing debtors in consunmer bankruptcy cases and who was, at
the time of his filing, the attorney of record in approximtely
2,400 Chapter 13 cases pending in the Eastern District of Ten-

nessee.

The nearly universal practice for awarding attorney fees to
t he debtor's counsel in Chapter 13 cases, and the practice in this
district, entails the setting of an appropriate fee by the court at
an early juncture in the case, often at confirmation of the debt-
or's plan. Once the fee is set, the Chapter 13 trustee begins
maki ng mont hly paynents to the debtor's attorney from noneys paid
into the plan by the debtor or his enployer. Because Chapter 13
plans often last 50 or 60 nonths, an attorney's fee of $700, for
exanpl e, mght be paid by an initial distribution of $200 to the
attorney shortly after confirmati on of the plan, foll owed by nont h-
|y paynents of $15 for several years until the balance of the fee

i s paid.

The undi sput ed evidence in this case shows that M. Banks had
been awarded a total of over $1,500,000 in attorney fees for the
Chapter 13 cases that were pending on the date of his voluntary
petition. As of that date, M. Banks had received only about
ei ghty percent of those fees, and over $270, 000 renai ned awar ded
but unpaid. This unpaid balance of the awarded attorney fees is
the subject of this [itigation. Two creditors, the United States

| nternal Revenue Service and the Anerican National Bank & Trust
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Conpany of Chattanooga, contend that those unpaid fees were earned
as of the date of the petitionin this case, that they are ordi nary
accounts receivable, and that therefore they are property of the
bankruptcy estate under the general provisions of 11 U S.C. § 541.
M . Banks, on the other hand, takes the position that the unpaid
fees were unearned as of the date of his petition and that they are
not property of his estate because they are specifically excepted

fromit by the "earnings exception” of 11 U S.C. § 541(a)(6).
1.

The Bankruptcy Code defi nes property of the estate to i ncl ude,

anong ot her things,

(6) Proceeds, product, offspring, rents, or

profits of or from property of the estate,

except such as are earnings from services

performed by an individual debtor after the

commencenent of the case.
11 U.S.C. §541(a)(6). Odinarily, it is easy to determ ne whet her
earnings by a debtor are for services he has perfornmed before or
after the commencenent of his case because conpensation is usually
considered to be earned as the work it is exchanged for is being
done. If the work is done before commencenment of the debtor's
case, the earnings are accounts receivable and are property of the

est at e. If the work is done after commencenment of the case, the

earnings are excepted fromthe estate by the operation of § 541

(a) (6).



Thi s case i s unusual, however, because there is a di spute over
whet her the earnings in question are for services M. Banks render -
ed to his Chapter 13 clients before or after the comencenent of
his case. The dispute arises in part fromtestinony in the case
that as nuch as seventy percent of the work in a typical Chapter 13
case i s done after confirmation, nuch of it by paral egals and sec-
retaries. M. Eron Epstein, a local attorney testifying as an
expert in Chapter 13 practice, stated that about sixty percent of
the work in the average Chapter 13 is postconfirmation work and
that approxi mately seventy-five percent of that postconfirmation
work was routinely done by nonl awers.® M. Banks went even fur-
ther and testified that seventy percent of the work in a Chapter 13
was postconfirmati on work. Thus, because a substantial portion of
the work done in Chapter 13 cases is done after confirmation, M.
Banks argues that the attorney fee awarded himat the confirmation
of a given debtor's plan nust be regarded as conpensati on both for
the work he has done prior to confirmation and for the sixty or

seventy percent of the work remaining after confirnmation

An award of attorney fees to the attorney for the debtor in
any bankruptcy case is governed by 11 U S. C 8§ 330(a)(1), which

provi des t hat

! According to M. Epstein, his office's postconfirmation services often

entail solving the debtor's transportation problens so the debtor can continue his
enpl oynment, assisting the debtor in acquiring new but essential debt, and sol ving
probl enms caused by interruptions in the debtor's enploynent and incone stream
Common postconfirmati on services rendered by Chapter 13 attorneys may include
objecting to creditor clainms, nodifying plans, defending against nmotions to
dismiss or notions to vacate the automatic stay, anmending schedules, and
converting the Chapter 13 case to a case under another chapter.
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the court may award . . . to the debtor's

attorney reasonabl e conpensation for actual,

necessary services rendered . . . based on the

nature, the extent, and the value of such

services, the time spent on such services, and

t he cost of conparabl e services other than in

a case under this title .
Because this section allows an award of attorney fees only for
"actual " services rendered, bankruptcy courts appear to be limted
to paying attorney fees for services that have already been per-
formed and that can be docunented according to the nethod estab-
lished by Fed. R Bankr. P. 2016. Rule 2016 requires the subm s-
sion of "a detailed statenment of (1) the services rendered, tinme
expended and expenses incurred, and (2) the amounts requested."”
Id. Notably, there is no provision in either § 330 or Rule 2016
for estimating and awardi ng attorney fees for services to be ren-
dered in the future, and the use of the past tense in both the code
section and the rule--"services rendered"--conveys the idea that
conmpensation may be paid only for work already perfornmed. Thus,
M. Banks' argunent that fees paid in Chapter 13 cases after con-
firmation arereally for services rendered after confirmation finds
no support in either the Bankruptcy Code or Rules, according to
whi ch a bankruptcy court could not properly award a fee for unspec-

ified, speculative services that m ght never be rendered in the

particul ar case it had under consi derati on.

The case lawin this circuit is to the sanme effect. |n Boddy
v. United States Bankruptcy Court (In re Boddy), 950 F.2d 334 (6th
Cr. 1991), the Sixth Crcuit held that a bankruptcy court applied
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an i nproper legal standard in setting the fee for the debtor's at-
torney in a Chapter 13 case when it apparently adhered to a fixed
fee for what it considered to be "normal and customary" services
and refused to consi der the attorney's | odestar application,? which
substanti ated a higher fee than the one awarded. Enphasi zing the
pl ain | anguage of 8§ 330, the Sixth Crcuit observed that

[W hile the bankruptcy courts certainly know

the typical conpensation paid for |egal ser-

vices in a Chapter 13 case better than this

court, the establishnment of a fixed fee for

certain "normal and customary" services is

directly contrary to the plain "actual, neces-

sary services rendered” | anguage of 11 U S.C

§ 330.
Id. at 337. It then adopted the | odestar nmethod as the primary

net hod for setting attorney fees in Chapter 13 cases.

It seens obvious that attorney fees cal cul ated by the | odest ar
nmet hod can take account only of the hours an attorney has al ready
expended in the case, for those are the only ones he can docunent
as "actual" and "rendered." Thus, there are no provisions in the
| odestar nethod, 8 330, or Rule 2016 for paynent of attorney fees

for services that mght or m ght not be rendered in the future.

Mor eover, there are no provisions that allow the court to
det erm ne what an average fee would be and to pay it in all cases

with the hope that a case in which counsel is underconpensated to-

2 The | odestar method of computing attorney fees involves multiplying the

attorney's reasonable hourly rate by the nunber of hours the attorney has
reasonably expended on the case. Boddy, 950 F.2d at 337.
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day wi I | be subsidi zed by one in which he i s overconpensat ed t onor -
row. An average fee applied in all cases is certainly a fixed fee
as to an individual case, and Boddy, the controlling precedent in
this circuit, condemms the use of fixed fees. Yet, M. Bank's
woul d have the court characterize the fee awarded in each of his
Chapter 13 cases as an average fee, arguing, as he does, that the
initial fee awarded at confirmation is intended to conpensate him
for services he renders his client until the case is closed and
that, in the average case,® he earns whatever part of the initial
fee happens to be paid hinf after confirmation by rendering ser-
vices after confirmati on. Because he renders significant postcon-
firmation services in sonme cases, little service in others, and no
service in still others, yet is paid after confirmation in all of
them his insistence that he is "earning”" fees in all these cases
must nean that the court has averaged the cases together and is
paying for all the postconfirmation work on that basis. That is
the only way M. Banks coul d concei vably "earn" fees in those cases
in which he does little or no postconfirmation work. This arqgu-
ment, however, collides with Boddy's disapproval of awarding an

average fee in a given case because, by | ogical extension, Boddy's

® M. Banks has offered opi ni on evidence that sixty or seventy percent of

the work perforned in the average Chapter 13 is perforned after confirmation. He
has offered no evidence of the nunber of hours of work an attorney perforns after
confirmation, even in the average case, nor has he offered evidence of the average
nunber of hours he personally spends on postconfirmati on worKk.

*  The anount paid himafter confirmation is a matter of happenstance. |If

his client is able to pay in a fund of noney prior to confirmation, M. Banks w ||
be permitted to retain a substantial portion of it as part of the initial fee set
at confirmation. |If his client fails to pay in an amount in excess of the filing
fee, then all of M. Banks' fee will be paid after confirnmation.
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rational e woul d preclude fees arrived at by averagi ng all the work
done in a single attorney's nunerous cases, which is what M. Banks
argues for, as well as fees arrived at by averaging all the work
done in a particular kind of case by the |ocal bar, which is the
usual nethod by which "fixed," "flat,"” "typical,"” or "customary"

fees are arrived at.

Li ke many, if not nost, courts, this court has established an
expedited regine for awardi ng attorney fees in Chapter 13 cases to
acconplish the goal of setting reasonable fees acceptable to al
the parties in interest in the case while avoiding unnecessary
ti mekeeping, filings, and litigation. See, e.g., Inre Oris, 166
B.R 935, 937 (Bankr. WD. Wash. 1994) (court approves initia
fees in $700--%$1000 range dependi ng on the conplexity of the case
and only if there is no objection); In re Pearson, 156 B.R 713,
717 (Bankr. D. Mass. 1993) (court considers fee applications in
$750--$1000 range wi thout a detailed statenment); Inre Atwell, 148
B.R 483, 487 (Bankr. WD. Ky. 1993) (court approves fees not
exceedi ng $875 without a detailed statenent if there is no objec-
tion; counsel may submt a detailed statenment at any tinme); Inre
Bush, 131 B.R 364, 367 (Bankr. WD. Mch. 1991) (court considers
fee applications not exceeding $1000 wi t hout detail ed statenent);
Keith M Lundin, Chapter 13 Bankruptcy, 8§ 7.31 at 7-75 (J. Wley &
Sons, 1994) ("It is alnobst inconceivable that bankruptcy courts
woul d engage in full-scale | odestar cal cul ati on of debtors' attor-

neys' fees in every Chapter 13 case, especially in districts with



hi gh-vol ume Chapter 13 prograns.”). Thus, this court does not
require an attorney to file an item zed statenent of hours worked
if his request for "initial conpensation" does not exceed $850 and
no interested party objects. Under this system the court reviews
the case file and considers, anong other things, the anmount of the
debt, both secured and unsecured, the length of the plan and the
amount of distribution to the creditors, the nature of the case
(consuner or business), and its conplexity. This reviewis under-
taken, and the initial fee is determned, at confirmati on when the
court, considering the factors nentioned, can estimte an approxi -
mat e | odestar fee for the services reasonably performed up to that

poi nt .

The systemal so provides for the award of "additional conpen-
sation"” to the attorney if he renders services to the debtor after
confirmation. Again, if there are no objections, and if the addi -
ti onal conpensation requested and the initial conpensation al ready
awar ded do not exceed $1250, the court can estinmate an approxi mate

| odestar fee based upon a description of the services rendered.

This court's two-tiered system providing as it does for "ini-

nb

tial conpensation” and "additional conpensation, denonstrat es

>  standi ng Order 93-1, which nmakes these distinctions and ot herw se sets

up the system described herein, has been in effect since June 4, 1993. It
superseded Standing Order 90-1, which had been in effect since June 1, 1990.
Al t hough Standi ng Order 90-1 did not specifically make provision for the awardi ng
of "additional conpensation” as Standing Order 93-1 does, it did refer to "ini-
tial conpensation,” and the regular practice of the court was, and is still, to
award additional conpensation for services rendered after confirmtion upon a
properly supported application to do so.
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the court's purpose to award fees only for those services that have
al ready been rendered. Because the award of fees at confirmation
is intended to conpensate attorneys only for services already ren-
dered, the fees nust be considered fully earned at the tinme they
are awarded. See Ilnre Oris, 166 B.R 934, 937 (Bankr. WD. Wash.
1994) (court considers that fee awards set in confirmation orders
conpensat e counsel for all preconfirmation services, but not post-
confirmation services); In re Atwell, 148 B, R 483, 487 (Bankr

WD. Ky. 1993) (court awards fee for services perfornmed between t he
filing of the Chapter 13 petition and the filing of the statenent
of al |l owed cl ai ns; counsel may request additional fees for services
rendered after the filing of the statenent of allowed clains). The
same hol ds true for any fees awarded as addi ti onal conpensation for
postconfirmation services: they are earned at the time of the

awar d. ©

M. Banks has apparently msperceived the nature of the
court's fee award, perhaps owing to the fact that attorneys of
record in Chapter 13 cases usually continue in that capacity until
the case is closed. Since a case mght |last five years, it could

be wongly assunmed that sone undefined part of the initial award

® Awards arrived at in this manner do not constitute typi cal, average

fixed, or custonmary fees because the court has no set fee in mnd when it reviews
a request for conpensation. |Indeed, the court often awards a fee | ess than that
requested. Rather, the ceilings enployed by the court only mark the bounds within
which the court feels confortable in estimating |odestar fees based on a review
of the case. Wthin these rather narrow boundaries, a mscal culati on by the court
woul d hardly be catastrophic, and the court could as easily nake an error in
determ ni ng the reasonabl eness of the rates or hours set out in a fully item zed
fee application. Setting fees sinply is not an exact science, and, in any event,

an attorney always has the option of filing an itemni zed application.
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has been intended sub silentio as conpensation for mnor
postconfirmation services that would not warrant the filing of
anot her request for attorney fees. |If this incorrect assunption
were true and the initial fee was indeed to be earned over the
entire life of the case, counsel would occasionally be obliged to
return unearned fees to clients or Chapter 13 trustees when cases
failed soon after confirmation. After many thousand Chapter 13
cases, the court is unaware of any i nstance i n which fees have been
returned or a no- tion for disgorgenent has been filed under such

Ci rcunst ances.

In this case the statutory |aw and the case | aw converge with
the court's intentions in awarding attorney fees. Bankruptcy Code
8§ 330, Rule 2016, and Boddy indicate that attorney fees in bank-
ruptcy are awarded only for services already rendered. That has
al ways been this court's understanding, and it has awarded fees on
that basis. On the other hand, M. Banks' theory that Chapter 13
fees are averaged fees awarded on a piecework basis sinply has no

support in law or practice and nust be rejected.

For the foregoing reasons, the court finds that the attorney
fees awarded M. Banks for his representati on of Chapter 13 debtors
were awarded for services already rendered at the tine of the
awar ds. The court concludes (1) that the fees set out in the

awar ds made to M. Banks before the filing of his petition in bank-
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ruptcy were fully earned before the comencenent of his case, (2)
that any unpaid portions thereof are not subject to the earnings
exception of 11 U . S.C. 541(a)(6), and (3) that any unpaid portions

thereof are the property of his estate.
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An appropriate order will enter.

JOHN C. COOK
UNI TED STATES BANKRUPTCY JUDGE
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