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MEMORANDUM

This adversary proceeding is before the court on the debt-
or's conplaint seeking a determnation that he did not owe the
| nt er nal Revenue Servi ce approxi mat el y $65, 000 i n unpai d enpl oyer's
taxes under the Federal I|nsurance Contri butions Act ("FICA"), 26
U S.C. 8§ 3101-28, and the Federal Unenpl oynment Tax Act ("FUTA"), 26
US C 8§ 3301-11. This issue was tried on July 28, 1993, and the
court now submts its findings of fact and concl usi ons of | aw pur-

suant to Bankruptcy Rule 7052.

The facts in this case are mainly undisputed. In |late 1984,

the debtor and plaintiff, Larry Don Love, started his own busi ness,
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Dove Carriers. The nature of his business was to furnish a truck
tractor and a driver to Crete Carrier Corporation for the purpose
of pulling Crete's truck trailers to whatever destination Crete
desi gnated. He provided tractors and drivers to no other carriers.
The formal terns and conditions of the relationship between the
debtor and Crete were set out in a series of agreenents, one for
each tractor furnished by the debtor. These agreenents, captioned
"I ndependent Contractor Standard Agreenent,"” provided that the
debtor would furnish to Crete a particular tractor and the per-
sonnel todrive it inreturnfor aflat fee per mle driven on each
trip as determ ned by the Househol d Goods Carriers' Bureau M| eage
Qui de. The agreenent specifically designated the debtor as an
i ndependent contractor with Crete and particularly provided that
the debtor was "solely and totally responsible" for paying his
drivers' wages as well as "self-enploynent taxes, wthhol ding
taxes, FICA taxes, unenploynent conpensation taxes, worknen's
i nsurance, and any other taxes or obligations . . ." due by reason
of their enploynent. The contract further required the debtor to
be responsible for "the direction and control of its enployees
including selecting, hiring, firing, supervising, directing,
training, setting wages, hours and worki ng conditions, and payi ng

and adj usting grievances."

As for the relationship between the debtor and the truck
drivers, the evidence shows that the debtor initially treated the

drivers as enpl oyees, issuing thema formW2 with respect to their



income taxes and filing form 941, a quarterly report form wth
respect to their FICA taxes. The debtor duly w thheld incone tax
and nmade nonthly deposits of the FICA taxes due. This continued
t hrough 1985, al though no FUTAreturn was filed for that year. For
1986, however, the debtor filed neither FICA nor FUTA returns
because he and his accountant had determ ned that the truck drivers
were nore properly classified as i ndependent contractors than em
pl oyees of Dove Carriers. |In late 1986, the debtor's health began
to fail, and he turned over the managenent of Dove Carriers to
M chael Burke, who managed a simlar trucking business and who
treated his drivers as enployees. He treated the debtor's drivers
in the sane manner and accordingly made the appropriate quarterly
reports and tax deposits for 1987. He also filed the first FUTA

return for Dove Carriers' enployees.

When the debtor sought to reclassify his drivers from em
pl oyees to i ndependent contractors, and when, therefore, he ceased
maki ng nmonthly deposits and filed anmended returns seeking the
return of noneys he had previously deposited, the Internal Revenue
Servi ce commenced an audit of the debtor ained at determ ning the
status of the debtor's drivers. On October 13, 1986, while the
audit was under way, the I RS refunded $4,484.06 to the debtor. The
debtor interpreted this refund as an acqui escence by the IRSto the
reclassification of the debtor's drivers. In fact, however, the
| RS had made no determ nati on on that question, and the refund was

nerely one made in the ordinary course of the taxation process



because the debtor's quarterly FICAreturn showed | ess tax due t han
he had already paid in, and his tax account, therefore, showed a

credit bal ance of $4, 484. 06.

The evi dence al so shows that the debtor enpl oyed five drivers
in 1984, eleven drivers in 1985, and eighteen drivers in 1986. The
drivers worked solely and exclusively for the debtor in the ful-
fillment of his contract with Crete. After they were hired by the
debtor, they conpl eted a hal f-day training programat Crete, mainly
to beconme fam liar with the reports Crete required themto file re-
garding their tinmes and m | eages. The drivers also received in-
struction on mai ntaining the | og book required by the Departnent of

Transportation.

Following this training period, the drivers began work by
contacting the dispatcher at Crete to receive instructions on the
shi pnent of freight they were to deliver. The Crete dispatcher
speci fied the destination of the |l oad and the tine by which it nust
be delivered. The driver could choose his own route, but his
choice was restricted by the fact that he would be paid only for
the trip mles determ ned by the Household Goods Carriers' Bureau
M | eage Guide. Wiile onthe road, the drivers were responsible for
buyi ng their own neal s and payi ng for their own sl eepi ng accommoda-
tions if they desired sonething nore than the tractor's sleeper
cab. The debtor paid for all maintenance on the tractors, for
tires and fuel, and for all licenses, tolls, or fees incurred dur-

ing the trip. At the conclusion of their trips, the drivers
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forwarded reports concerning their mleages, fuel, and other road
expenses to the debtor. They made simlar reports to Crete. The
debt or provided |oad | ocks' and trailer |ocks. The drivers fur-
ni shed no tools or equi pnment except such small hand tools as they

deenmed appropri ate.

After a shipnent was delivered, Crete paid the debtor accord-
ing to their contract. The debtor then conputed the driver's pay
for that particular trip and paid the driver by check.

The debtor had the authority to fire a driver at any tine, and
he actually exercised this authority on occasion. Crete had the
right tore- ject the proffered services of any driver it thought
unsatisfactory. The drivers could quit work for the debtor at any
time with- out incurring any liability to Crete or the debtor
Many of the drivers hired by the debtor worked for himfor extended
periods. For exanple, of the five drivers he hired in 1984, four
wor ked for the debtor in 1985, and three conti nued wi th hi mthrough

1986.
.

For purposes of the FICA tax, the Internal Revenue Code de-
fines enpl oyee as "any individual who, under the usual comon | aw
rul es applicableindeterm ningthe enpl oyer-enpl oyee rel ati onshi p,

has the status of an enployee.” 26 U S.C. 8§ 3121(d). This defi-

' A load lock is a device that keeps the load inside the trailer from

shifting during transportation.



nition is adopted by 26 U S.C. 8§ 3306(i) for application in the
FUTA context. In Rev. Rul. 87-41, 1987-1 C.B. 296, 298-99, the IRS
proffered alist of twenty factors that m ght be taken i nto consi d-
eration in decidi ng whet her personnel are enpl oyees or i ndependent
contractors. According to this revenue ruling, the determ native

factor i s whether

t he person or persons for whom the services
are perforned have the right to control and
direct the individual who perforns the ser-
vices, not only as to the result to be accom
plished by the work but also as to the details
and the nmeans by which that result is accom
plished. That is, an enployee is subject to
the will and control of the enployer not only
as to what shall be done but as to how it
shall be done. In this connection, it is not
necessary that the enpl oyer actually direct or
control the manner in which the services are
perforned; it is sufficient if the enployer
has the right to do so.

Id. at 298 (enphasis added). The twenty factors listed in the

revenue ruling are designed to explore the degree of control an

enpl oyer has over the personnel who performservices for him?

An application of the twenty factors listed in Rev. Rul. 87-41
| eads to the conclusion that the drivers in this case were the em

pl oyees of the debtor.

2 A revenue ruling is not entitled to the deference accorded a statute or

regulation, but it is entitled to "sone deference unless '"it conflicts with the
statute it supposedly interprets or with that statute's |egislative history or if
it is otherwise unreasonable.'" CenTRA, Inc. v. United States, 953 F.2d 1051,
1056 (6th Cr. 1992) (quoting Threlkeld v. Commir, 848 F.2d 81, 84 (6th Cr.
1988). Thus, a revenue ruling is not binding on this court, but it is entitled
to "respectful consideration." Foil v. Commir, 920 F.2d 1196, 1201 (5th Cr.
1990) .



1. Instructions. Aworker whois requiredto
comply with other persons' instructions about
when, where, and how he or she is to work is
ordinarily an enployee. This control factor
is present if the person or persons for whom
the services are perforned have the right to
require conpliance with instructions.

The debtor's drivers perfornmed their tasks under the instruc-
tions of, and pursuant to the rul es established by, the debtor and
his associate, Crete. The task of driving itself is one not
subject to close supervision. Drivingis alearned skill that, at
its best, is practiced al nost autonom cally, and constant supervi -
sion of the driving task i s unnecessary and unwel cone. Thus, while
the debtor's drivers were not needl essly supervised on the road,
they were subject to the instructions of the debtor or his desig-
nee, Crete, as to virtually every other operation essential to the
delivery of the freight. The drivers picked up and delivered ac-
cording to instructions, and they submtted witten reports to
Crete and the debtor, mainly to prove their conpliance wth
instructions. The fact that the drivers received sone of those
instructions fromCrete rather than the debtor proves only that the
debtor and Crete, pursuant to a contract between them shared a
form of dual control over the drivers. It does not denonstrate
that the drivers had the autonony custonmarily associated wth
I ndependent contractors.

2. Training. Training a worker by requiring
the worker to attend neetings, or by using
ot her nethods, indicates that the person or
persons for whom the services are perforned

want the services perforned in a particular
met hod or manner.



The debtor's drivers wererequired to attend hal f-day training
sessions to learn the reporting requirenents at Crete. This is
evidence of Crete's control over the drivers, a control made pos-
sible only by virtue of its contract with the debtor. Thus, it is
evi dence that the debtor had primary control over the drivers, sone
of which he delegated to Crete. Looked at another way, it is evi-
dence of dual control.

3. Integration. Integration of the worker's
services into the business operations gener-

ally shows that the worker is subject to
direction and control .

The debtor's drivers forned an integral part of his |easing
business. This inplies that the debtor had the right to control
his drivers to the extent necessary to ensure the success and

continuation of his business.

4. Services Rendered Personally. If the
servi ces nmust be rendered personally, presum
ably the person or persons for whomthe ser-
vices are perforned are interested in the
net hods used to acconplish the work as well as
in the results.

There is no evidence that the drivers could delegate their
duties to another driver without the consent of the debtor or

Crete. The drivers, therefore, rendered their services personally.

5. Hiring, Supervising, and Paying Assis-
tants. |If the person or persons for whomthe
services are performed hire, supervise, and
pay assistants, that factor generally shows
control over the workers on the job.




There is no evidence in the record that the drivers hired,

supervi sed, or paid for the services of assistants.

6. Cont i nui ng_Rel ati onshi p. A conti nui ng
relati onship between the worker or the person
or persons for whomt he services are perforned
i ndi cates that an enpl oyer-enpl oyee rel ati on-
ship exits.

The drivers worked for the debtor on a full-tine and conti nual
basis, many for two or three years. This is indicative of the
enpl oyer - enpl oyee rel ati onship

7. Set Hours of Wirk. The establishnment of
set hours of work by the person or persons for

whom the services are perforned is a factor
i ndi cating control.

Al t hough t he debtor's drivers did not have regul arly schedul ed
hours of work, they were required to deliver their freight at a

certain date and tine.

8. Full Tinme Required. If the worker nust
devot e substantially full time to the business
of the person or persons for whomt he services
are perforned, such person or persons have
control over the amount of tinme the worker
spends working and inpliedly restrict the
wor ker from doing other gainful work. An
i ndependent contractor, on the other hand, is
free to work when and for whom he or she
chooses.

The drivers worked full time for the debtor. The debtor tes-
tified that the drivers had no other jobs he knew of during the
time they worked for him

9. Doing Wrk on Enployer's Prem ses. | f

the work is performed on the prem ses of the
person or persons for whom the services are




perfornmed, that factor suggests control over
the worker, especially if the work could be
done el sewhere.

The actual work of driving was, of course, done inside the cab
of the tractor furnished by the debtor. Thus, the place where the
drivers worked was a place furnished by the debtor. Conpare Inre
Conpass Marine Corp., 146 B.R 138, 149 (Bankr. E.D. Pa. 1992),
(hol di ng that work performed by a crew aboard the debtor's tugboat
was wor k performed on the enpl oyer's prem ses). That the workpl ace

is capable of novenent is immterial. O course, the work of

driving could not be done el sewhere.

10. Oder or Sequence Set. |If a worker nust
performwork in the order or sequence set by
the person or persons for whom the services
are perfornmed, that factor shows that the
worker is not free to foll ow the worker's own
pattern of work but nust follow the estab-
i shed routines and schedul es of the person or
persons for whomthe services are perforned.

The debtor's drivers had sone freedomto establish their per-
sonal routines provided the freight was delivered to the proper

destination on tine.

11. Oal or Witten Reports. A requirenent
that the worker submt regular or witten
reports to the person or persons for whomthe
services are perfornmed indicates a degree of
control.

The debtor's drivers were required to submt witten reports
both to Crete and t he debtor concerning their deliveries, routes of

travel, and expenses.
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The debtor paid his drivers by the mle.

12. Paynent by Hour, Week, Month. Paynent by
t he hour, week, or nonth generally points to
an enpl oyer-enpl oyee relationship. . . . Pay-
ment by the job or on straight conmm ssion
generally indicates that the worker is an in-
dependent contractor.

This fact favors t he

finding that the drivers were i ndependent contractors, not enpl oy-

ees.

13. Paynment of Business and/or Traveling
Expenses. If the person or persons for whom
the services are perfornmed ordinarily pay the
wor ker' s business and/or traveling expenses,
the worker is ordinarily an enpl oyee.

The debtor's drivers were responsible for their

own nmeal s

while on the road. The debtor, however, furnished them sl eeping

accommodations in the formof the tractor's sl eeper cab.

Al the

driver's busi ness expenses, i.e., fuel, tolls, Iicenses, etc., were

paid for by the debtor

tionship.

The debtor furnished the tractors, the |oad | ocks,

trail er | ocks.

materi al .

14. Furnishing of Tools and Materials. The
fact that the person or persons for whomthe
services are performed furnish significant
tools, materials, and ot her equi pnment tends to
show the existence of an enployer-enployee
rel ati onshi p.

15. Significant Investnent. If the worker
invests in facilities that are used by the
worker in performng services and are not
typically maintai ned by enployees . . ., that

11

Thi s points to an enpl oyer-enpl oyee rel a-

and t he

The drivers were required to furnish no tools or



factor tends to indicate the worker is an
i ndependent contractor.

No driver had a significant investnment of any kind in the

facilities or equipnment he used to performhis job.

16. Realization of Profit or Loss. A worker
who can realize a profit or suffer aloss as a
result of the worker's services (in addition
to the profit or loss ordinarily realized by
enpl oyees) is generally an independent con-
tractor, but the worker who cannot is an

enpl oyee.

The drivers bore no real risk of economc loss in the opera-

tion of the business. The risk that a driver m ght not receive the
agreed paynent for his services is cormmon to both i ndependent con-
tractors and enpl oyees. The failure of the business would result
innoreal economc |oss to the drivers beyond the i nconveni ence of

seeki ng ot her enpl oynent.

17. Working for More Than One Firmat a Ti ne.
If a worker perforns nore than de mnims
services for a nmultiple of unrelated persons
or firms at the sane tine, that factor gener-
ally indicates that the worker i s an i ndepend-
ent contractor. However, a worker who per-
forns services for nore than one person nay be
an enpl oyee of each of the persons, especially
where such persons are part of the sane ser-
vice or arrangenent. (Citation omtted.)

The drivers perforned services for the debtor and for Crete,
entities related by contract in the operation of freight hauling.
To sonme extent, the drivers m ght al so be consi dered t he enpl oyees
of Crete, but the fact that they may have been subject to dua
control in this case does not operate to inbue them with the

aut onony characteristic of independent contractors.
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18. Making Service Available to Ceneral
Public. The fact that a worker makes his or
her services available to the general public
on a regul ar and consi stent basis i ndi cates an
i ndependent contractor relationship.

The drivers worked full tinme for the debtor and did not hold

t hensel ves out for hire to the general public.

19. Right to Discharge. The right to dis-
charge a worker is a factor indicating that
the worker is an enployee and the person
possessing the right is an enployer. . . . An
i ndependent contractor, on the other hand,
cannot be fired so long as the independent
contractor produces a result that neets the
contract specifications.

The debtor had the right to discharge his drivers, and the
evi dence shows that he exercised this right on occasion. This is

t he essence of control.

20. Right to Term nate. If the worker has
the right to end his or her relationship with
t he person for whomthe services are perforned
at any time he or she wi shes without incurring
liability, that factor indicates an enpl oyer-
enpl oyee rel ati onshi p.

The drivers had the right to term nate the enpl oynent rela-
tionship at any tine without incurring liability to the debtor or

athird party.

Application of the foregoing general considerations of Rev.
Rul. 87-41 to the facts of this case conpels the conclusion, by a
heavy preponderance of the evidence, that the drivers were em
pl oyees of the debtor for the purposes of the taxes inposed under

FI CA and FUTA; and another, nore particular revenue ruling, Rev.
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Rul . 71-524, 1971-2 C. B. 346-47, reinforces this viewon facts very
simlar to those in this case. In Rev. Rul. 71-524, the question
presented was whether truck drivers who worked for a | easing com
pany that furni shed both their services and tractor-trailer rigsto
a contract carrier were enployees of the |easing conpany. The
carrier, not the |easing conpany, gave the drivers their daily
instructions as to the pickup and delivery of freight, and it paid
the | easing conpany on the basis of the weight of the | oad and the
m | eage driven. The leasing conpany in turn paid the everyday
driving and operational expenses of the vehicles and the salaries
of the drivers, who perforned the act of driving w thout supervi-

si on.

In determining that the drivers were enpl oyees of the | easing
conpany, the revenue ruling focused on the | easing conpany's ri ght

to control the conduct of the drivers.

In the instant case, the | easing conpany owns
the tractor-trailer rigs and | eases themw th
driver; it furnishes major repairs, tires, and
license plates for the rigs; it generates al
the work or jobs; it bears the major expen-
ses and financial risks of the business; and
it hires the driver to perform personal ser-
vices on a continuing basis. The driver is
not engaged in an independent enterprise re-
quiring capital outlays or the assunption of
busi ness risks, but rather his services are a
necessary and integral part of the |easing
conpany's business. The |easing conpany has
the right to direct and control the driver to
the extent necessary to protect its invest-
ment, and to discharge him if his conduct
j eopardi zes its contract with the carrier.
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ld. at 346-47. |If that reasoning is applied to the very simlar
facts in the present adversary proceeding, the result is a con-

clusion that the drivers were enpl oyees of the debtor

Finally, in In re MAtee, 126 B.R 568 (Bankr. N D. |owa
1991), the court considered this sanme issue in the context of a
factual situation in which the debtor, a tractor |easing conpany,
furnished tractors and drivers to two carriers that paid the debtor
for freight haulage by the mle. The debtor in turn paid its
drivers, each of whom had signed a contract with the debtor in
whi ch they agreed they woul d not be enpl oyees of the debtor and in
whi ch they acknow edged their personal responsibility for the
appropriate state and federal taxes incident to their incones.
Mor eover, the contractual agreenents between the debtor and the two
carriers provided that the drivers were required to operate the
tractors in accordance with the carrier's rules and policies, thus
creating a dual control situationin which, as the court found, the
carrier had the practical authority to discharge a driver by
refusing to dispatch him 1d. at 570. Enploying the seven factor
test fromAvis Rent-A-Car Systens v. United States, 503 F.2d 423
(2d Cr. 1974), as adopted by the Eighth Crcuit in Nuttleman v.
Vossberg, 753 F.2d 712, 714 (8th Gir. 1985)° the court held that
the drivers in question were enployees of the debtor for the

pur poses of FICA an FUTA liability.

% The factors in the Avis test are al nost entirel y subsumed by t hose of Rev.
Rul . 87-41.
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In reaching this conclusion, the court rejected the debtor's
argunent that the drivers' limted ability to choose their own
routes was evidence of an operational independence of the kind
normal |y associated with independent contractors. Instead, it
found this ability to be "only evidence of efficient and hard-
wor ki ng enpl oyees.” |d. at 572. The court also found that the
debtor, while he did not exercise hour-to-hour or day-to-day
supervi sion over his drivers, retained "the right to control the
drivers to the extent necessary to protect his investnent and to
di scharge a driver for m sconduct which jeopardi zed the debtor's
contract with the carrier.” |[1d. Because of its simlarities to
t he present case, McAtee furnishes additional persuasive authority

for the conclusion that the debtor's drivers were enpl oyees.

On the facts of this case as found in Part |, and after the
application of the | awas discussed in Part |11, the court concl udes
that the drivers were enpl oyees of the debtor for the purposes of
determining the debtor's liability for taxes due under FICA and

FUTA for the years 1985 and 1986.

An appropriate order will enter.

JOHN C. COX
United States Bankruptcy Judge
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