IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

I N RE
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Chapter 11
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THOVAS E. DuVA SI N, Liquidating
Trust ee

Plaintiff

PETER A. NESKAUG
and MARTHA NESKAUG

)
)
)
)
V. g ADV. NO. 3-85-0524
)
g
Def endant s )

MEMORANDUM

Thi s adversary proceeding i s before the court on the conpl ai nt
of plaintiff Thomas E. DuVoi sin, Liquidating Trustee, which seeks
t he recovery of an all eged preferential transfer of $40, 764. 24 made
by the debtor to the defendants, Peter A Neskaug and wife, Martha
Neskaug. Having considered the evidence and argunents of the par-
ties, the court now nmakes its findings of fact and concl usi ons of

| aw pursuant to Federal Rul e of Bankruptcy Procedure 7052.

On February 4, 1983, M. Neskaug opened a VIP account at
Sout hern Industrial Banking Corporation ("SIBC') in the nane of

Peter A or Martha Neskaug and deposited $40,814.24 into that
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account. On February 11, 1983, within ei ght days of the opening of
the account and within ninety days of the filing of the debtor's
Chapter 11 petition on March 10, 1983, M. Neskaug w thdrew
$40, 764. 24 fromthe VI P account, receiving a check in that sumfrom
SI BC nade payabl e to the order of Peter A Neskaug. The funds rep-
resented by this check were shortly deposited in a bank account
over which both M. and Ms. Neskaug had i ndivi dual signature au-

thority.

The trustee contends the check for $40, 764. 24 represents a
preferential transfer fromthe debtor to M. Neskaug such as is
avoi dabl e under the provisions of 11 U.S.C. § 547(b) and for which
t he Neskaugs are liable under 11 U . S.C. 8§ 550(a)(1), he as an ini-
tial transferee, she as one for whose benefit the transfer was
made. The parties agree that all the elenments of a preferential
transfer under 8 547(b) have been established in this case, but the
Neskaugs argue the transfer i s not avoi dabl e because it falls wth-
inthe provisions of 11 U S.C. 8 547(c)(2), which create an excep-
tion for certaintransfers nade in the ordi nary course of business.
M. Neskaug does not dispute that he is the initial transferee of
the debtor or that he is liable to the trustee if his ordinary-
cour se- of - busi ness defense should fail. Ms. Neskaug also relies
on that general defense, but she defends further by denying that
she is an "entity for whose benefit the transfer was nade. "
under 8 550(a)(1l). The issues before the court, then, are (1)

whet her the transfer in question falls within the defense conmonly



known as the ordi nary-course-of - busi ness defense, and (2) whet her

the initial transfer was nmade for Ms. Neskaug' s benefit.

Normal |y, trustees nmay avoid a preferential transfer by the
debtor if the criteria of 11 U S.C. 8§ 547(b) are net. In this
case, it is agreed by the parties that those criteria are net. The
Bankr upt cy Code, however, provides several exceptions to this gen-
eral rule, one of which is the exception for transfers nade in the
ordi nary course of business:

(c) The trustee may not avoid under this
section a transfer--

(1)
(2) to the extent that such trans
fer was--

(A) in paynent of a debt in-
curred by the debtor in the ordinary
course of business or financial
affairs of the debtor and the trans-
feree;

(B) made in the ordinary
course of business or financial
affairs of the debtor and the trans-
feree; and

(© nmade accordingto ordinary
busi ness ternms.

11 U S.C. 8§ 547(c)(2). Once the trustee has established the ele-
ments of a preferential transfer, the burden of proving all the
el ements of the defense provided by §8 547(c)(2) falls on the party
seeking to take advantage of it, inthis case the defendants. They

nmust prove each el enent of their defense by a preponderance of the
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evidence. Logan v. Basic Distribution Corp. (Inre Fred Hawes O -

gani zation, Inc.), 957 F.2d 239, 243-44 (6th Gr. 1992).

The defendants sought to carry their burden of proof on this
i ssue by offering the testimony of M. Neskaug. On direct exam na-
tion, he gave detailed testinony about his activities on February
11, 1983, when he went into SIBC at about 10:00 a.m According to
his testinony, he made two transactions that day, the first of
whi ch was the wi t hdrawal of $40,764.24 fromhis VIP account. Ac-
cording to M. Neskaug, he approached a teller, asked to w t hdraw
t he noney, and received a check within a few mnutes. This first
transaction, which is the subject of this preference action, was,
as portrayed by M. Neskaug's trial testinony, entirely ordinary
and routine and thus conpletely within the ordinary course of

busi ness of both the debtor and the transferee.

M. Neskaug's trial testinony went on to describe a second
transaction, not the subject of this action, in which he tried to
effect an early withdrawal of three certificates of deposit of a
total value of about $65,000. This transaction took until 5:30
p.m to conplete because, according to M. Neskaug, SIBC convinced
himit would be better to obtain a | oan for $65, 000, |eaving the
certificates of deposit with SIBC as collateral for the [oan. He
testified the | oan was approved at around 2:00 p.m after what he
descri bed as "a consi derabl e anount of tel ephone calling back and
forth," probably between the branch and the main office, which he

t hought was highly unusual . Trial Transcript at 33, 64. M.
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Neskaug further testified that he did not | eave the bank until 5:30
p.m, after being continuously present there for at | east seven and
one-hal f hours, because his wi fe, whose signature was required on
the note and security agreenent, could not be | ocated and brought

to the bank until late in the afternoon.

M. Neskaug's direct testinony suffered damagi ng i npeachnent
on cross-exam nation. Using a deposition given by M. Neskaug on
February 1, 1994, about three nonths prior to the trial of this
action, the trustee showed that M. Neskaug had previously testi -
fied under oath that he went to SIBC by hinmself on the norning of
February 11, 1983, and sought to withdraw his noney. According to
t he deposition, M. Neskaug did not i medi ately recei ve a check for
approxi mtely $40,000, but rather a puzzling "runaround" that
| asted all day.

Q O K Wuo did you talk to when you
went in to get your noney?

A | think | tal ked to everybody.

Q What was the explanation you were
given as to the delay in getting your noney?

A They didn't have one. They j ust
kept giving nme the runaround.

Plaintiff's Exhibit 7, Deposition of Peter Neskaug at 35 (" Exhibit
7).

M. Neskaug's deposition, which was admtted into evidence
W t hout objection, continues in this vein, full of M. Neskaug's

protestations that he could not possibly understand the cause of



t he abnormal delays. He was angry and frustrated at the day-Iong

course of mstreatnent dealt him

Q Al right. So tell ne nore about
this runaround you were getting on February
11, 1983, to try and get your 40 thousand
dollars out. Wat el se happened?

A | just hung in there. I nmean, |
coul dn't understand why it was taking so | ong.

Q What did they tell you as to what
was the problenf

A They didn't.

Q Well, when was it that you finally
got your check?

A Around 5:30 that afternoon.

Q Did you stay out there continuously
fromten o' clock norning until 5:307?

A | was in their office continuously.

Q Didn't it seema |little unusual for
you to be sitting there for six or seven
hour s?

A It [sic: 1?] got very hot about it.

Q | would think if it was unusual --you
had never had t

his type of problemw th your
ot her banking transactions before, had you?
A No.
Q Seens to ne that woul d have been an
unusual event that | would renenber if | had
to sit seven hours at a place trying to get ny

noney out. Do you agree with nme on that?

A It was very unusual . | don't under-
stand it. | still don't understand it.
Q | think if | was sitting there for

seven hours | woul d be aski ng peopl e questi ons
as to why | can't get ny noney.

A | was. | was threatening them and
everything else. | had other things to do.

Q And nobody gave you any expl anati on
as to why they couldn't wite you a check?

A No.

Exhibit 7 at 39-41.



If the real reason for this delay was the unavailability of
his wife for signing the requisite papers, then it seens doubt f ul
that M. Neskaug woul d have been "very hot about it" or that he
woul d threaten SIBC personnel. One does not nornmally threaten a
| ender in order to obtain a routine |oan, which is how M. Neskaug
characterized this transaction in his direct testinony at trial.
Moreover, if the real reason for the delay had been the unavail -
ability of his wife, it seens |ikely that he woul d have renenber ed
t hat cause and woul d not have been baffl ed and anazed by t he del ays
that occurred. I ndeed, during his deposition M. Neskaug was
pronpted to bring his wife into the transaction when counsel for

the trustee asked him

Q W physically went to SIBCto wth-
draw t he noney?

A | did.

Q D dyour wife go with you?

A.  No, she did not.

Exhibit 7 at 34. This unqualified response was not nodified at any
time during the deposition. Nor did Ms. Neskaug, either in her
deposition or her trial testinony, nention having gone to SIBC on

February 11, 1983, for any purpose.

Finally, additional doubt is thrown on M. Neskaug's trial
testinmony that the cause of the delay in question was the unavail -
ability of his wife. |In his deposition he testified as follows:

Q Do you recall going hone and havi ng

any di scussions with your wi fe about what had
transpired during your day sitting around

7



there for seven hours trying to get your check
out ?

A What | said, | don't know. | am
sure | did say sonething.

Exhibit 7 at 43-44.

It is unlikely that M. Neskaug woul d have gi ven t hat response
if his wife's unavailability had caused the delays and if she had
actually entered the bank that afternoon. It is also notable that
Ms. Neskaug, who testified as a witness in the trial of this

cause, said not a word about visiting SIBC on the day in question.

Finally, an inportant part of M. Neskaug's defense is his
trial testinmony that he received the check that is the subject of
this adversary proceeding in a very ordi nary way, upon demand, and
within mnutes of the tinme he entered SIBC. Nowhere in his deposi -
tion does this version of the event appear. Instead, he testified
that he received the very check at issue only after waiting al
day.

. Let nme show you check 044234, dated
February 11, 1983, for $40, 764. 24. I s that
the check that you ultimately got from SIBC
after waiting for seven hours?

A Yes.
Exhibit 7 at 41.

Havi ng observed t he deneanor of M. Neskaug during his testi -
nony at trial, and considering the material contradi ctions between
M. Neskaug's trial testinmony and his di scovery deposition, none of

whi ch are satisfactorily explained, the court is left with serious



doubts about the reliability of M. Neskaug's testinony and which
of its versions, if any, to credit. Under these circunstances the
court may, and in this case does, reject the wtness' testinony
entirely. Because his testinony is the only evidence offered to
establ i sh the ordi nary-cour se-of - busi ness def ense, rejection of M.
Neskaug's testinony neans that the defense fails for | ack of proof.
It being agreed by the parties that the elenents of a preference
ot herw se exist, judgnment for the trustee against M. Neskaug is

appropri ate.
[l

Havi ng found that the ordi nary-course-of-busi ness defense is
unavail able to the defendants in this cause, the court nust now
deci de whomthe preferential transfer can be recovered from The
parties agree that the trustee may recover fromM . Neskaug because
he was the initial transferee wwthin the neaning of 11 U.S. C. § 550
(a)(1).' The parties have al so agreed that the question of whether

M's. Neskaug is an i medi at e or nedi ate transferee under the provi-

1 Section 550(a) provides as foll ows:

(a) Except as otherwi se provided in this section,
to the extent that a transfer is avoided under section
544, 545, 547, 548, 553(b), or 724(a) of this title, the
trustee may recover, for the benefit of the estate, the
property transferred, or, if the court so orders, the
val ue of such property, from-

(1) the initial transferee of such
transfer or the entity for whose benefit
such transfer was nmade; or

(2) any imrediate or nediate trans-
feree of such initial transferee.
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sions of § 550(a)(2) is not before the court.? Because Ms. Nes-
kaug obviously was not the initial transferee, the only remaining
issue is whether she mght be an "entity for whose benefit such

transfer was made. . ." within the neaning of 8 550(a)(1).

The trustee argues that the initial transfer of the check to
M. Neskaug benefited Ms. Neskaug because there is evidence that
t he funds represented by that check were deposited i nto an account
over which both M. and Ms. Neskaug had signature authority. |If
so, that arguably m ght make M's. Neskaug an i mredi ate or nediate
transferee under 8§ 550(a)(2), but it virtually prevents her from
bei ng an "entity for whose benefit such transfer was made" because
a subsequent transferee cannot be the entity for whose benefit the
initial transfer was made. This is because "the phrase "or the
entity for whose benefit such transfer was made' refers to those
who receive a benefit as a result of the initial transfer fromthe
debtor--not as the result of a subsequent transfer." Merrill v.
Dietz (In re Universal Cearing House Co.), 62 B.R 118, 128 n. 12
(D. Utah 1986) (enphasis added), quoted with approval in Danning v.
Mller (Inre Bullion Reserve of North America), 922 F.2d 544, 547
(9th Gir. 1991).

In Danning v. MIller, the Ninth Crcuit went on to explainthe

di stinction to be drawn bet ween a subsequent transferee, i.e., "Iim

2 At the close of the trial, the parties refined and Iimted the issues.

The trustee agreed that his conplaint did not specifically raise the issue of
whet her Ms. Neskaug was an inmediate or nediate transferee under § 550(a)(2).
Accordi ngly, he acknow edged that Ms. Neskaug could be liable only as an "entity
for whose benefit [the] transfer was nade" under § 550(a)(1).
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medi ate or nedi ate" transferee, and one for whose benefit an ini-

tial transfer has been nuade.

A subsequent transferee cannot be an en-
tity for whose benefit the initial transfer
was made, even if the subsequent transferee
actually receives a benefit fromthe initial
transfer. Bonded Fin. Servs. v. European Am
Bank, 838 F.2d 890, 895 (7th Cr. 1988)
("Bonded"); see also, In re R chnond Produce
Co., 118 B.R 753, 760 (Bankr. N.D. Cal. 1990)
(a subsequent transferee can never be an
entity for whose benefit the initial transfer
was nade). The structure of the statute
separates initial transferees and benefici a-
ries, on the one hand, from imrediate or
nmedi ate transferees, on the other. The inpli-
cation is that the entity for whose benefit
the transfer was nade is different from a
transferee, i medi ate or otherw se. "Someone
who receives the noney later on is not an
‘entity for whose benefit such transfer was
made' ; only a person who receives a benefit
from the initial transfer is wthin this
| anguage." Bonded, 838 F.2d at 896.

Danning v. Mller, 922 F.2d at 548.

The trustee in this case offered no evidence of any benefit
accruing to Ms. Neskaug as a direct result of SIBC s transfer of
the check to M. Neskaug. Instead, the proof was to the effect
that Ms. Neskaug arguably m ght have been a subsequent transferee
to the extent that the noneys in question eventually found their
way into an account over which she had signature authority. Ac-
cording to the foregoing authorities, that proof does not make Ms.
Neskaug an entity for whose benefit the initial transfer was made,

and, because that is the only |l egal theory upon which the trustee
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has proceeded in this cause, it follows that the trustee cannot

recover agai nst Ms. Neskaug.
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The trustee is directed to submt an appropriate order grant-
i ng judgnent for the trustee agai nst M. Neskaug and granti ng j udg-

ment for Ms. Neskaug agai nst the trustee.

JOHN C. COX
United States Bankruptcy Judge
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