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MEMORANDUM

These consol i dat ed adversary proceedi ngs are before the court

on notion for sunmary judgnent filed by the defendant, the Internal

Revenue Service of the United States of Anmerica ("IRS"). The

plaintiffs in these actions are the debtors, Duane and Patricia
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A csvary and Larry and Mary Crowel |, all of whom have chapter 13
cases pending in this court. They have brought these actions
against the IRSin order to defeat certain tax clains fil ed agai nst

t hem

The issues before the court on this notion for summary
j udgnent are (1) whether W J. Hoyt II1l, as the tax matters partner
for certain tax shelter partnerships in which the plaintiffs were
partners, extended the statute of limtations for assessnents as to
t hose partnershi ps when he executed various I RS Forns 872, and (2)
whet her certain Form 906 C osing Agreenents executed by R M
Spooner, Associate Chief of Appeals for the Internal Revenue
Service, are valid and binding on the plaintiffs. For the reasons
that follow, the court will grant IRS notion for sumrmary judgment
on the question of the validity of Hoyt's extensions of the
rel evant statutes of limtation, but deny it as to the closing

agreenents and their effect.

The facts are relatively straightforward. W J. Hoyt 1l was
the tax matters partner authorized by certain partnerships to
conduct their business with the IRS. Pursuant to this authority,
he entered i nto Form872 agreenents with the IRSin 1991, 1992, and
1993, which extended the tinme in which I RS coul d nake assessnents
agai nst the partnerships and thus the plaintiffs, who were Hoyt's

partners at the tine.



Hoyt was under active crimnal investigation for tax fraud
from April 23, 1984, through July 31, 1986, and from August 12,
1987, through Novenber 19, 1991. No tax charges against Hoyt
resulted fromthis investigation. In 1999, Hoyt was indicted in
the United States District Court for the District of Oregon, where
he was charged with conspiracy to defraud i nvestors t hrough t he use
of tax shelter partnerships of the kind the plaintiffs joined.
Thi s indictnment includes nunerous counts of bankruptcy fraud and
mai | fraud, but it contains no tax counts. There is no evidence in
the record as to whether the tax investigation that termnated in

1991 played any role in the bringing of the 1999 indictnent.

Plaintiffs contend that Hoyt’'s extensions of the statutes of
[imtation are invalid because, at the time he executed the
appropriate IRS Forns 872, he had a conflict of interest that
automatically disqualified himto act as the tax matters partner.
If they are correct, then certain limtations periods have run
agai nst the IRS and sone of its clains against themare therefore
i nval i d. This contention springs from a recent Second Circuit
case, Transpac Drilling Venture v. Conm ssioner, 147 F.3d 221 (2d
Cr. 1998), wherein the court held "that where serious conflicts
exist, a [tax matter partner] may be barred fromacting on behalf
of the partnership, quite apart fromthe i ssuance of a governnent
| etter under current Regul ation 301.6231(c)-5T." 1d. at 227. The
facts that led to this conclusion by the Second Circuit were that

the tax matters partners initially executed extensions of the



statutes of limtation at a tine when they had been call ed before
a grand jury, but had not becone targets. They continued, however,
their practice of granting these extensions to I RS throughout the
ensui ng period of several years during which time they becane
targets of the investigation, agreed to cooperate in exchange for
immunity, and in one case agreed to cooperate pursuant to a plea
agreenent for a suspended sentence. The Second Circuit concl uded
that the tax mtters partners had "a powerful incentive to
ingratiate thenselves to the governnent--be it the civil departnent
of the IRS, the crimnal division, or even the United States
Attorney’s Ofice. . . ," id., and concluded that "the crimnal
i nvestigation created an overwhel m ng pressure on the [tax matters
partners] to ignore their fiduciary duties to the limted part-
ners." 1d. This pressure and conflict of interest "resulted in a

partnership that . . . had no [tax matters partners]."” 1d. at 228.

Assumi ng for the sake of argument that our circuit would
follow Transpac, several divergences of fact prevent these
proceedi ngs fromreaching the sane | egal destination as Transpac
did. The tax matters partners who entered into extension agree-
ments with the IRS in Transpac were considered to have done so as
the result of a grand jury investigation that had closed i n on them
and forced them to buy the prosecution’s leniency with their
cooperation, which included repeat ed extensi ons. Those factors are
not present in the case at bar. It is true that during one year

1991, Hoyt extended the statute of limtations with respect to



certain partnerships while he was under crimnal investigation for
tax fraud. But it is not clear whether this tax investigation
i nvol ved the use of a grand jury or not, nor is there any evidence
t hat Hoyt cooperated with the investigation or even knew about it.
There is no evidence that Hoyt had any contact with the investiga-
tors at all, nuch less that he executed the extensions under
pressure or for leniency. Indeed, since these tax investigations
never resulted in prosecution, it is possible that Hoyt vi ewed t hem
W th contenpt or haughty di sdain rather than fear. The indictnent
brought against himin 1999 certainly involves his activities in
connection with these partnerships, but since it contains no tax
charges the i dea that Hoyt was overwhel ned by the tax i nvestigation

that ended in 1991 seens entirely speculative if not inprobable.

Summary judgment is appropriate where "there is no genuine
issue as to any material fact and the noving party is entitled to
a judgnent as a matter of law" Fed.R Cv.P. 56(c). The noving
party carries the burden of showing that no genuine issue of
material fact exists. |In the face of a summary judgnent notion
however, the nonnoving party cannot rest on its pl eadi ngs, but nust
cone forward wi th sonme probative evidence to support its claimand
make it necessary to resolve the differences at trial. Celotex
Corp. v. Catrett, 477 U S. 317, 324 (1986). "By its very ternms,
this standard provides that the nere existence of sone alleged
factual dispute between the parties will not defeat an otherw se

properly supported notion for sumary judgnent; the requirenent is



that there be no genuine issue of material fact."” Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 247-48 (1986). The di spute nust
be genui ne, and the facts nust be such that, if they were proven at
trial, a reasonable jury could return a verdict for the nonnovi ng
party. 60 lvy St. Corp., 822 F.2d 1432, 1435 (6th Gr. 1987). |If
t he di sput ed evidence "is nerely col orable, or is not significantly
probative, summary judgnment nmay be granted." Anderson, 477 U.S. at

249-50.

If it be assunmed for the sake of argunment that the Sixth
Circuit mght follow Transpac, it neverthel ess appears, as |IRS
poi nts out, that the plaintiffs have produced no evidence such as
woul d permit a reasonable fact finder to conclude that Hoyt was
pressured to abandon the interests of his partners inthis affair.
The court in Transpac did not assune that the nere exi stence of an
i nvestigation would subvert a tax matters partner’s judgnent and
bend himto the governnent’s will in dereliction of his fiduciary
duties to his partners. Instead, the Second Circuit pointed to the
brewing investigation, the grand jury summonses, the inmunity
agreenents, and the plea bargain for a suspended sentence. 1In the
proceedi ng at bar, however, the plaintiffs point only to an old
i nvestigation that apparently bore no fruit, and on that basis

al one' they ask this court to infer that Hoyt was swept away into

"This court has gl eaned the record and found in it only an unsworn,
unsi gned, inconplete letter fromsoneone at Cobb and Whodworth, Attorneys, to a
M. Oveson of the IRS. This letter nakes conclusory allegations of conflict of
interest on Hoyt’'s part, but it is entirely inconpetent as evidence under Rule
56.



conflict. The court is unwilling to draw that inference w thout
nore. Unlike the situation in Transpac, this proceedi ng contains
no evidence that Hoyt cooperated in any way at all wth the
governnent investigation that was focused on him Apparently, he
has not sought immunity, or plea bargai ned, or turned against his
confederates. Transpac does not stand for the proposition that the
nmere exi stence of any investigation automatically disqualifies a
tax matters partner because of a conflict of interest. But that is
all the plaintiffs in this proceedi ng have shown--that there had
been an investigation of sone kind with effects unknown. Wthout
sonmething nore, the court wll not infer the abandonnent of
fiduciary duties by a tax matters partner. Accordingly, the court
wi |l grant summary judgnent on this issue in favor of the defendant
and hold that Hoyt was indeed the tax matters partner at all
rel evant tinmes herein and that his extensions of the statutes of

limtation were valid.

The I RS al so noves for sunmary judgnent on the question of the
validity and enforceability of the closing agreenents it entered
intowiththe plaintiffs thenselves. The undi sputed facts are that
the IRS and the plaintiffs entered into Form 906 C osing Agree-
ments, in the case of the Crowells for the years 1990 t hrough 1996,
and in the case of the Acsvarys for the years 1985 t hrough 1995.
M. R M Spooner, Associate Chief of Appeals, signed all of these

agreenents on behalf of the IRS under the authority of Del egation
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Order No. 97, which grants an associate chief of appeals the
authority to sign cl osing agreenents on behal f of the IRS, but only
concerning tax years in which a partnershi p does not have an i ssue
docketed before the Tax Court. It turns out that for about one-
hal f the years covered by the cl osi ng agreenents si gned by Spooner,
the plaintiffs did in fact have cases pending in the Tax Court.
Al agree that Spooner therefore |acked authority to enter into
cl osing agreenents respecting the tax years for which cases were
pending in the Tax Court. The issue is whether those closing
agreenments are neverthel ess binding on the plaintiffs, who would

prefer to undo them and have their tax liabilities reconputed.

Plaintiffs contend that Spooner’s lack of authority renders
the closing agreements void such that neither the IRS nor the
plaintiffs are bound thereby. This has been the | aw at | east since
1929 when the Suprene Court deci ded Botany Wrsted MIls v. United
States, 278 U.S. 282 (1929). |In Botany, the Suprene Court directly
hel d that a cl osing agreenent entered into by an unauthorized IRS
officer "did not constitute a settlement which in itself was
bi ndi ng upon the Government or the MIls." Id. at 289. The Court,
however, reserved the issue of whether such an invalid agreenent
m ght becone bi nding through the operation of estoppel.

And, wthout determ ning whether such an
agreenent, though not binding in itself, may
when executed becone, wunder some circum
stances, binding on the parties by estoppel,
it suffices to say that here the findings

di scl osed no adequat e grounds for any cl ai mof
estoppel by the United States.
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ld. at 289. Since Botany, other courts have echoed the ruling that
unaut hori zed cl osing agreenents are invalid or void, In re Klee,
216 B.R 42, 44-45 (Bankr. D. Or. 1997) (collecting cases), but no
court has decided the estoppel question reserved in Botany, that
is, whether the United States can estop a private party to deny the

validity of a void agreenent.

The I RS argues t hat estoppel does apply in this situation, and
it offers as authority several cases in which courts have applied
est oppel against taxpayers who tried to disavow "settlenent
agreenents” they made with the IRS, those agreenents being of a
| ower order and formality than the closing agreenents at issue in
this case. The best exanple of these cases is El bo Coals, Inc. v.
United States, 763 F.2d 818 (6th Cir. 1985), in which the Sixth
Circuit, relying heavily on Stair v. United States, 516 F.2d 560
(2d Cir. 1975), held that an infornmal agreenent between the I RS and
a taxpayer on Form870- AD est opped t he taxpayer fromcl ai m ng a tax
refund where (a) the taxpayer had prom sed not to seek a refund and
(b) the IRS had allowed a statute of limtations to run agai nst
itself inreliance on the taxpayer’'s prom se. The facts in Stair,
upon which the Sixth Grcuit relied, are alnost identical and the

outconme is the sane.

Two features of these cases, however, distinguish themfrom
the case under consideration. First, neither of these cases, nor
any of the other Tax Court cases nentioned by the IRSinits brief,

i nvolve formal closing agreenents that were invalid because they
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had been executed by an unaut hori zed gover nnent agent. In El bo and
all the other cases cited by the IRS, the agreenents were perfectly
val i d. Second, the courts that applied estoppel against the
t axpayers, who were trying to escape fromtheir valid agreenents,
di d so because the IRS had relied on taxpayer pron ses not to seek
refunds and thus suffered irrenediable detrinment when it |et
statutes of limtation run against itself wth respect to the tax

years covered by the informal agreenents.

Wth distinctions in mnd, it is obvious that when the I RS
asks this court to apply the principles in Elbo to a case invol vi ng
a formal closing agreenent that is unenforceabl e because unaut ho-
rized, it is asking this court to decide the very question reserved
by the Supreme Court in Botany. Resolution of the issue will not
be necessary at this tinme, however, for, even assuming that the I RS
may use estoppel against the plaintiffs to enforce an otherw se
void contract, the I RS has not succeeded in denonstrating all the
necessary elenments of estoppel are present in this case. Those
el enents are set out by the Supreme Court in Heckler v. Comrunity
Heal th Services, 467 U S. 51 (1984), as foll ows:

Est oppel is an equitable doctrine invoked to
avoid injustice in particular cases. Wile a
hal lmark of the doctrine is its flexible

application, certain principles are tolerably
clear:

"If one person nakes a definite
m srepresentation of fact to anot her
person havi ng reason to believe that
the other will rely upon it and the
ot her in reasonable reliance upon it
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does an act . . . the first person
is not entitled

"(b) toregain property or its val ue

that the other acquired by the act,

if the other in reliance upon the

m srepresent ati on and bef ore di scov-

ery of the truth has so changed his

position that it would be unjust to

deprive him of that which he thus

acquired." Restatenment (Second) of

Torts 8§ 894(1)(1979).
Id. at 59. In Heckler, the Court exam ned the facts of the case
and concl uded that respondent, a health care provider, could not
rai se an estoppel because it had not shown a truly detrinental
change in its position. The respondent had received certain
paynments under the provisions of a Conprehensive Enploynment and
Training Act grant, which it spent in expanding its comunity
services. Wen the governnent demanded repaynent of these funds
because they were inproperly paid out in the first place, the

respondent defended on the theory of estoppel.

I n anal yzi ng respondent’ s est oppel argunent, t he Suprene Court
acknow edged t hat vari ous hardshi ps woul d ensue to t he respondent,
and perhaps its comunity, if a repaynent were ordered. "There is
no doubt that respondent wll be adversely affected by the
Governnent’s recoupnent of the funds that it has already spent. It
will surely have to curtail its operations and may even be forced
to seek relief fromits debts through bankruptcy.” 1d. at 62
Despite these very "adverse affects,” the Court held that respon-

dent’ s estoppel argunent coul d not prevail because the respondent
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could not prove it would be "significantly worse off thanif it had

never obtained the CETA funds in question.” 1d. at 63.
In this case the consequences of the Govern-
ment’ s m sconduct were not entirely adverse.
Respondent di d receive an i nmedi at e benefit as
a result of the double reinbursenent. Its
detrinment is the inability to retain noney
that it should never have received in the
first place. Thus, this is not a case in
whi ch t he respondent has | ost any | egal right,
either vested or contingent, or suffered any
adverse change in its status when a private
party i s deprived of sonething to which it was
entitled of right, it has surely suffered a
detrinmental change in its position. Her e
respondent lost no rights but nerely was

i nduced to do something which could be cor-
rected at a later tine.

ld. at 61-62 (enphasis added) (footnotes omtted).

Thus the Court, in its analysis of detrinments as elenents
Wi thin the estoppel doctrine, seened to distinguish between (a)
situations in which a party m ght suffer financial hardship, even
bankruptcy, as a result of being required to give up and restore
that to which it was never legally entitled and (b) situations in
which a party has suffered because it lost rights or property to
which it was legally entitled. The first situation does not

present a detrinment such as will support estoppel.

It is questionable in this case whether the IRS has | ost
anything to which it was entitled of right, since in |egal
contenplation it never entered into the closing agreement wth

plaintiffs: only an unauthorized agent did. |IRS cannot claimto
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enjoy, or to have lost, any contract rights flowng fromthe very
ki nd of agreenent the Suprene Court has declared to be nonbi ndi ng

on either party. |IRS had no rights.

Moreover, |IRS, the proponent of this notion for sunmmary
judgment, has failed to denonstrate the absence of any genuine
i ssue of fact regardingits detrinental reliance onthe plaintiffs’
activities, which include entering a void agreenent, failing to
detect that fact, and taki ng subsequent actions in actual ignorance
of that fact. Unlike the factual situations in the cases relied
upon by IRS, the situation in this case is that no statute of
[imtations has run against IRS and it has not "lost any |ega
right" or "suffered any adverse change inits status.” 1d. at 61 -
62. Indeed, if IRS s brief is to be credited, the IRS may have
improved its position because, should the closing agreenents be
ineffectual, the IRS could anend its claimand "the hypotheti cal
amended claim would be higher than the present proof of claim
because it woul d not include the benefit and deductions provided in
the C osing Agreements and would reapply all the penalties which
t he Service had previously waived." |RS Menorandumin Support of

Motion for Summary Judgnment at 24.

In summary, if the closing agreenents in this proceedi ng were
invalid when they were made and were not binding on either party,
as the United States Suprene Court held in Botany, it is difficult
to see howthe I RS has been deprived of anything it was entitled to

of right: it had no contract right. Since the subsequent course of
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conduct between the parties has not resulted in the |oss of any
| egal rights by the IRS or caused any irrenedi ably adverse change
inits status, the court nust concl ude that a genui ne i ssue remai ns
in this proceeding as to whether the IRS can prove the kind of
| asting detriment that the Supreme Court spoke of in Heckler.?
Because the I RS bears the burden of denonstrating a detrinental
change in position and has failed to do so, granting it sunmary

judgnent on its defense of estoppel is inappropriate.
[l

For the foregoing reasons, the court will grant IRS s notion
for summary judgnent on the issue of the tax nmatters partner’s
supposed conflict of interest. As there is no conpetent evidence
of any such conflict of interest, the extensions of the statutes of
[imtation will be deened valid. On the other hand, the court wll
deny RS s notion for sunmary judgnent insofar as it proposes to
hold the plaintiffs bound by estoppel to the closing agreenents
executed by R M Spooner wi thout proper authority. An appropriate

order will enter.

JOHN C. COXX
United States Bankruptcy Judge

> There may al so be a question whether I RS can prove any m srepresentation
by the plaintiffs. The contracts in question were void ab initio, and the IRS
is charged with know edge of the fact because it is charged with know edge of
its own regulations. The nisrepresentations found to have been nade in El bo
and Stair, which mght be described as nunc pro tunc nisrepresentations,
occurred within indisputably valid contracts.
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