IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

I N RE
NO. 3-83-00372
SOUTHERN | NDUSTRI AL  BANKI NG
CORPORATI ON, d.b.a. DAVECO
Chapter 11
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Debt or

THOVAS E. DuVA SI N,
Li qui dati ng Trustee

Plaintiff

V. ADV. NO. 3-85-0830
HOMRD LEE SENTELL |11; SANDRA
LEE SENTELL CHRI STI AN, MARTHA
NOELLE VALDES; and BEVERLY J.
VALDES, TRUSTEE

N N N N N | ) S N N e N N

Def endant s

MEMORANDUM

Thi s adversary proceeding is before the court upon a notion
for relief fromjudgnment and/ or to quash execution filed on behal f
of defendants Howard Lee Sentell |11, Sandra Lee Sentell Christian,
and Martha Noel |l e Val des. Pursuant to an agreed order entered
Cct ober 28, 1992, execution and garni shnment to col |l ect the judgnent

was stayed pending further order of the court.

The record reveal s this adversary proceedi ng was commenced on
March 8, 1985, to recover alleged preferential transfers arising

fromthe redenption of SIBC investnent certificates within ninety
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days of SIBC s bankruptcy. The return on the summons indicates the
novant defendants were served by the plaintiff placing a copy of
the sumons and conplaint in the United States nail addressed to
all the defendants at 308 E. Heritage Drive, Knoxville, Tennessee.
Uncontroverted affidavits filed by the novant defendants establish
that at the tine of the purported service, the novant defendants
resi ded at addresses other than 308 E. Heritage Drive, Knoxville,
Tennessee. An uncontroverted affidavit filed by defendant Martha
Noel | e Val des establishes that at the tine of attenpted service she
was thirteen years old and resided with Barbara Valdes, her
custodial parent, at 11636 WIlianmsburg Drive S., Concord,

Tennessee.

On June 10, 1985, attorney Kenneth E. Morrowfiled a notion to
di sm ss, purportedly on behalf of all the defendants. On July 14,
1987, attorney Morrow filed a notion to withdraw as attorney of
record for the novant defendants and defendant Beverly J. Val des,
Trustee, on the grounds that his purported clients had beentotally
unresponsive to attenpts to contact them By order entered on
Sept enber 30, 1987, Morrow was all owed to wit hdraw as counsel for

t he def endants.

On April 19, 1990, the plaintiff filed a notion for sunmmary
j udgnent agai nst the novant defendants. He purported to serve a
copy of the notion on these defendants by mailing it to 308 E.

Heritage Drive, Knoxville, Tennessee. Apparently through over-



sight, the plaintiff's notion for summary judgnent failed to in-

cl ude the defendant, Beverly Val des.

On Decenber 23, 1991, the court entered an order granting the
plaintiff's notion for summary judgnent agai nst defendants Howard
Lee Sentell 111, Sandra Lee Sentell Christian, and Martha Noelle

Val des, in the anpbunt of $100, 130. 93.

Uncontroverted affidavits filed by the novant defendants es-
tablish they did not know of this lawsuit until after judgnment had
been entered against themand tine for appeal had expired. Fur-
ther, these affidavits recite the novant defendants did not retain
or ot herw se authorize attorney Kenneth E. Morrowto represent them
inthis action nor did they ever speak to or recei ve correspondence
fromMrrowinregard tothis litigation or any other matter. The
affidavits also state the novant defendants did not w thdraw any
funds from SIBC as alleged in the conplaint and that the novant
def endants have no know edge of the disposition of the funds

w thdrawn from SIBC as alleged in the conplaint.

At the conclusion of the hearing on the defendants' notion for
relief fromjudgnment, the court gave the parties additional tine to
submt suppl emental affidavits concerning whether or not attorney
Morrow was authorized to represent the novants. The novant

defendants filed supplenental affidavits; the plaintiff did not.



Relying on the provisions of Rule 60(b)(4) of the Federa
Rul es of Civil Procedure, made applicable to bankruptcy cases by
Bankruptcy Rul e 9024, the novant defendants seek to set aside the
j udgnent on the ground it is void because the plaintiff failed to
obtai n personal jurisdiction over the novants by proper service of

process.

Rul e 60(b)(4) authorizes relief fromvoid judgnents. A judg-
ment is void if the plaintiff failed to obtain personal jurisdic-
tion over a defendant through proper service of process unless, of
course, a defendant has waived a defect in service. Conbs v. N ck
Garin Trucking, 825 F.2d 437 (D.C. GCr. 1987); 11 CHARLES A. WRIGHT

AND ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE § 2862, at 200 (1973).

In this case the uncontroverted affidavits of the novant
def endants establish the plaintiff failed to obtain proper service
so that this court would have personal jurisdiction over these
def endants to render a valid judgnment. The plaintiff contends,
however, these def endants nmade an appearance in this action through
attorney Morrow and thus any defect in service was waived. The

court disagrees.

The novants' uncontroverted affidavits al so establish attorney
Morrow was never authorized to act as novants' attorney inthis ac-
tion. No person has the right to appear as another's attorney

W thout the other's authority. Broyles v. Califano, 495 F. Supp.
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4 (E.D. Tenn. 1979). Wiile there is said to be a rebuttable pre-
sunption that an attorney who files a notice of appearance on a
party's behal f has done so with the authority of such party, that
presunption nmay be overcone. I d. The novants' uncontroverted
affidavits overcone the presunption in this case. The court
allowed the plaintiff additional time to submt a controverting

affidavit, but no such affidavit was fil ed.

The plaintiff relies upon Broadcast Music v. MIS Enters., 811
F.2d 278 (5th Gr. 1987), in arguing the novant defendants are
bound by the appearance of attorney Morrow on their behalf. The
facts in Broadcast Musi c are di stingui shable fromthe instant case.
There, the two individual defendants were shareholders in the
def endant corporation which was represented before and t hroughout
the rel evant proceedings by an attorney who was the brother and
son, respectively, of the individual defendants. The attorney t ook
actions t hroughout the proceedi ng whi ch i ndi cat ed he was represent -
ing all defendants. After a default judgnment was entered agai nst
the two individual defendants, the attorney on behalf of the two
i ndi vi dual defendants noved for Rule 60(b) relief suggesting that

t he individual defendants had not been properly served.

The court of appeal s stated the i ssue was whet her the attorney
was authorized to enter an appearance for the individual defen-
dants, thus waiving any defect in the service of process. The
court noted there was nothing in the record to indicate the indivi-

dual defendants were unaware of the suit against them Rather



t hese defendants filed affidavits that nmerely stated they were not
served with process. The court concl uded based upon all the cir-
cunst ances in that case that the individual defendants, through the
actions of their counsel, voluntarily appeared in the case and
wai ved the defense of insufficiency or failure of service of pro-

cess.

Unli ke the novant defendants in this case, the individua
def endant s i n Broadcast Music did not assert the attorney who act ed
on their behalf in the litigation was unauthorized to do so. They
nerely stated they had not been served with process. Inplicit in
the court's ruling in Broadcast Music was that the attorney acting
on behal f of the individual defendants was authorized to act as

t heir attorney.

In the i nstant case, the novant defendants through their affi-
davits have established they had no know edge of the |awsuit
agai nst themand have never authorized attorney Morrowto represent
them in this proceeding. Because Morrow was not authorized to
enter an appearance on behalf of the novants, and because service
of process was never acconplished on the novant defendants, the
j udgnent entered agai nst these defendants is void for | ack of per-

sonal jurisdiction.

Wth respect to defendant Martha Noelle Val des, she was a

mnor at the time of service and therefore subject to the service



requi rements of Bankruptcy Rule 7004(b)(2). That Rule provides in

rel evant part:

In addition to the methods of service
authorized by Rule 4(c)(2)(O (i) and (d) FR
Civ P, service may be made within the United
States by first class nmail postage prepaid as
foll ows:

(2) Upon an infant . . . by mailing a
copy of the sunmmons and conplaint to the per-
son upon whomprocess is prescribed to be ser-
ved by the law of the state in which service
i s made when an action i s brought agai nst such
defendant in the courts of general jurisdic-
tion of that state. The summons and conpl ai nt
in such case shall be addressed to the person
required to be served at his dwel ling house or
usual place of abode or at the place where he
regul arly conducts hi s busi ness of profession.

FED. R BANKR. P. 7004(b)(2).

I n Tennessee, service on a mnor is acconplished under Rule
4.04(2) of the Tennessee Rul es of Civil Procedure which provides in

rel evant part:

Service shall be nade as foll ows:

(2) Upon an unmarried infant . . . by
delivering a copy of the sunmons and conpl ai nt
to his resident guardian or conservator if
there is one known to the plaintiff; or if no
guardi an or conservator is known, by deliver-
ing the copies to the individual's parent
having custody within this state; or if no
such parent is within this state, then by
delivering the copies to the person wthin
this state having control of the individual



TENN. R GQv. PrO. 4.04(2).

The uncontroverted affidavit of Martha Noelle Val des states
that at the time of attenpted service she resided with Barbara
Val des, who was her custodial parent, at 11636 WIIianmsburg Drive
S., Concord, Tennessee. Hence, the attenpted service of the
conpl ai nt and sunmons upon Martha Noell e Val des at the E. Heritage

Dri ve address was i neffectual.

I n opposi ng the defendants' notion, the plaintiff argues that
if the notion is granted he will |ose his cause of action even
t hough he was | ed to believe by the actions of attorney Mrrowthat
al | defendants had entered an appearance. The limtations' period
for preference actions is tolled by the filing of the conplaint.
Boyd v. Briarwod Ford (I n re Check Reporting Servs.), 133 B.R 392
(Bankr. WD. Mch. 1991). |If the plaintiff now serves the novant
defendants, and this action is not dism ssed, it does not appear
the action woul d be barred by the limtations' period. This issue,
however, is not presently before the court. Where as here it is
made to appear that a void judgnent has been entered because of
| ack of personal jurisdiction, the court has no discretion in
determ ning whether it should be set aside. Jordan v. G ligan,
500 F.2d 701 (6th Gr. 1974), cert. denied, 421 U S. 991 (1975); 11
CHARLES A. WRIGHT & ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE § 2862
(1973). Accordingly, an order will enter granting the novant

def endants' notion.



JOHN C. COX
United States Bankruptcy Judge



