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MEMORANDUM

This adversary proceeding is before the court on the defen-
dant’s notion to dismss for lack of jurisdiction. The debtor
Deborah Jane Seay, has fil ed a conpl ai nt agai nst the defendant, the
Tennessee Student Assistance Corporation ("TSAC'), seeking a
determ nation that her student | oans shoul d be di scharged pursuant
to the undue hardship exceptionin 11 U.S.C. 8§ 523(a)(8). TSAC has
responded with a notion to dismss, alleging that it is an arm of
the state of Tennessee, that Tennessee has not consented to this
| awsui t, and that therefore the El eventh Amendnment to the United

1

States Constitution ~ requires dism ssal of the debtor’s action.

' "The Judicial power of the United States shall not be construed to
extend to any suit in law or equity, conmrenced or prosecuted agai nst one of the
United States by citizens of another State, or by Citizens or Subjects of any
Foreign State." U S. Const. anmend. Xl. The Suprene Court has held that the
prohi bition includes suits by citizens of a state against that state. Seminole
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TSAC i s a governnental corporation created by the statutes of
Tennessee for the purpose of facilitating student l|oans in the
state. As such it is an armor agency of the state of Tennessee ?
and is clothed with the sovereign immunity guaranteed to the states
by the Eleventh Anmendnent. It filed a proof of claimin the
debtor’s original Chapter 13 for four student |oans in the anpount
of $13, 800.88, and the debtor then converted her case to a Chapter

7 case (no assets) wherein the court eventually entered its general

di scharge order

Inits notion to dismss, TSAC argues that the Bankruptcy Code
provi sions that purport to give the court jurisdiction over a state
in these circunstances, 11 U.S.C § 106(a), (b), are unconstitu-

tional because Congress |acked the constitutional authority to

enact them It also argues that it did nothing to waive the
state’s sovereign immunity, which, being still intact, requires the
dismssal of the debtor’'s |awsuit. The debtor, apparently

cogni zant of the many recent cases declaring 11 U S . C. § 106(a)
unconstitutional, does not argue that the state’'s sovereign
i muni ty has been abrogated by 8§ 106(a) or even that it has been
wai ved under the provisions of 11 U S. C. 8 106(b). Instead, she
takes the position that the state has expressly waived its

sovereign imunity by statute, i.e., Tenn. Code Ann. § 49-4-503.

Tribe of Florida v. Florida, 517 U. S. 44, 54 (1996); Hans v. Louisiana, 134
us 1, 11-14 (1890).

2 The statutes creating and enabling TSAC show this to be true, and the
debt or does not contest its status. Tenn. Code Ann. 88 49-4-201 to -212; 49-4-
401 to -508.



No evidence has been offered by either party, and accordingly the
court will decide this matter on the briefs and its understandi ng

of the | aw

Since the question of a court’s jurisdiction may be rai sed by
a party at any time or stage in a case, a trial court to which a
suggestion of lack of jurisdiction has been nade should give
pl enary consi deration to the question, goi ng beyond t he contentions
of the parties if necessary to a full resolution of the issue
After a review of the recent decisions on the subject of sovereign
imunity the court concludes that the El eventh Anendnent precl udes

it fromexercising jurisdiction over TSAC.

Congress sought to obtain bankruptcy jurisdiction over the
states by abrogating their sovereign immunity in 11 U S. C § 106(a)
and by prescribing the conditions under which a waiver of that
i mmunity woul d occur in 11 U. S.C. 8 106(b). The attenpt to abrogate

® has failed, however, for quite

sovereign immunity in 8 106(a)
recently, in College Savings Bank v. Florida Prepaid Postsecondary
Educati on Expense Board, = US 119 S. . 2219 (1999), a
non- bankruptcy case turning on the question of state sovereign

i munity, the Supreme Court observed:

3 "(a) Notw thstanding an assertion of sovereign inmunity, sovereign
immunity Is abrogated as to a governnental unit to the extent set forth in this
section with respect to the foll ow ng

(1) Sections . . . 523 . . . .
(2) The court may hear and determ ne any issue arising with respect
to the application of such sections to governnmental units." 11 U S.C. § 106(a)
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VWhile this inmunity fromsuit is not absol ute,
we have recognized only two circunstances in
whi ch an individual may sue a State. First,
Congress may authorize such a suit in the
exercise of its power to enforce the Four-
teenth Anmendnent--an Anendnent enacted after
the Eleventh Anmendnent and specifically de-
signed to alter the federal-state bal ance.
Second, a State nmay waive its sovereign i mmu-
nity by consenting to suit.

119 S. . at 223 (citations omtted). In a conpanion case
Fl ori da Prepai d Postsecondary Education Expense Board v. College
Savings Bank, = US | 119 S. . 2199 (1999), the Suprene

* makes clear that

Court went on to state that "Semnole Tribe
Congress nmay not abrogate state sovereign imunity pursuant to its
Article | powers . . . ." 119 S. C. at 2205. Since Congress

bankruptcy powers emanate from Article | of the Constitution, it
now seens certain that 11 U S. C 106(a) is unconstitutional and

t hus voi d.

In a recent and conprehensive opinion dealing with the
constitutionality of 8 106(a), the United States Bankruptcy Court
for the Northern District of Chio reviewed all the authorities °
and hel d that an adversary action to determ ne di schargeability was

a suit for the purposes of the El eventh Anendnent,® that Congress’

* Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996).

> The bankruptcy court apparently did not have the benefit of the Suprene
Court’s two June 1999 cases, Florida Prepaid Postsecondary Educati on Expense
Board v. College Savings Bank, _ US _ , 119 S. C. 2199 (1999), and Coll ege
Savings Bank v. Florida Prepai d Postsecondary Educati on Expense Board,
_USsS __, 119 s O. 2219 (1999). Those cases strongly reinforce the
bankruptcy court’s deci sion.

® See also 1 Ronald D. Rotunda & John E. Nowak, Treatise On
Constitutional Law § 2.12 (3d ed. 1999).
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bankruptcy powers granted in Article I, Section 8, do not confer on
Congress the power to abrogate a state’s El eventh Arendnent rights,
and that the Fourteenth Amendnent to the United States Constitution
simlarly affords no basis for congressional abrogation of the
El eventh Amendnent. Pitts v. Ohio Dep’'t of Taxation (Inre Pitts),
241 B.R 862 (Bankr. N.D. Chio 1999). This court agrees with the
reasoning and the holdinginlInre Pitts, and rather than repl ow ng
that same ground it will sinply adopt Chief Judge Speer’s opinion
insofar as it finds 11 U S.C. 8§ 106(a) to be beyond Congress’

constitutional powers.
1.

I f Section 106(a) of the Bankruptcy Code will not serve to
subj ect the state of Tennessee to this court’s jurisdiction, what
of 8 106(b)? It provides:

(b) A governnental unit that has filed a proof
of claimin the case is deened to have waived
sovereign immunity wth respect to a claim
agai nst such governnental unit that is prop-
erty of the estate and that arose out of the

same transaction or occurrence out of which
t he claimof such governnental unit arose.

11 U.S.C. § 106(b).

TSAC has indeed filed a proof of claimin this case, but even

so, and even assum ng arguendo that 11 U. S.C. 8106(b) is constitu-



it seems clear that the subsection does not apply in this

tional,
case because the filing of a proof of claimonly waives sovereign
imunity (1) with respect to a claimagainst a governnmental unit,
(2) that is property of the estate, and (3) that arose out of the
same transaction or occurrence out of which the claim of the
governmental unit arose. None of those three prerequisites to

wai ver is present in this action.

First, the debtor’s suit to establish the dischargeability of
her student loans is not a "claim as defined in 11 U.S.C. § 101(5)

whi ch states that a cl ai m nmeans:

(A) right to paynent, whether or not such
right is reduced to judgnent, |iquidated,
unliquidated, fixed, contingent, matured,
unmat ur ed, di sputed, undisputed, |egal, equi-
tabl e, secured, or unsecured; or

(B) right to an equitable renmedy for breach of

performance if such breach gives rise to a

right to paynent, whether or not such right to

an equitable renedy is reduced to judgment,

fixed, contingent, matured, unmatured, dis-

put ed, undi sputed, secured, or unsecured.
11 U.S.C. §8 101(5). The debtor does not have a cl ai magai nst the
governnental wunit in this case because she asserts no "right to
paynment" when she asks that her student |oan debts be di scharged,
see Epps v. Lomas Mortgage USA, Inc. (In re Epps), 110 B.R 691,

696-97 (E.D. Pa. 1990), nor does she assert a "right to an

"The Fourth Circuit seems to hold it unconstitutional in Schlossberg v.
Maryland (In re Creative Goldsmths of Washington, D.C., Inc.), 119 F.3d 1140,
1147 (4th Gr. 1997).



equitable renedy for breach of performance,” for nowhere is it

al l eged that TSAC has breached any duty of performance.

Even if the debtor’s suit could be considered a claim as
defined in 8§ 101(5), however, it is clear that it does not
constitute an interest in property such as could be "property of
the estate.” Instead, debtor’s claimis a personal one bel onging

to her individually and follow ng her ® beyond bankruptcy.

Finally, evenif the debtor’s |l awsuit coul d be construed to be
a claim and even if the claimcould be considered a property of
her estate, 8 106(b) would still be inapplicabl e because the claim
would not arise from the sane transaction or occurrence out of
which TSAC s claim arose. This "sane transaction or occurrence"
| anguage mrrors the conpul sory countercl ai ml anguage found i n Fed.
R Bankr. P 7013, which essentially defines a conmpul sory counter-
claimas one arising "out of the transaction or occurrence that is
t he subject matter of the opposing party’s claim . . ." The Sixth
Crcuit’s test for determning whether a counterclaim is a
conmpul sory counterclaimis to "determ ne whether the issues of |aw
and fact raised by the clains are largely the sanme and whet her
substantially the sane evidence would support or refute both
clainms.” Sanders v. First Nat’|l Bank & Trust Co., 936 F.2d 273,
277 (6th CGr. 1991). Upon application of that test to the

ci rcunst ances before the court, it is apparent that the issues of

§ See infra, Part |V.



| aw and fact raised by the two clains are quite dissimlar. The
facts and law pertinent to TSACs claim have to do with the
debtor’s liability on one or nore notes. The facts and |aw
pertinent to the debtor’s claimhave to do with the |evel of her
current financial distress. Moreover, the evidence to support or
refute both clains is not the sane. The debtor’s evidence that
payi ng the claimwoul d i npose an undue hardshi p on her has not hi ng
to do with TSAC s evidence that she validly executed the notes it
holds. For all these reasons, 8§ 106(b) is not applicable to this

case, and the court need not consider its constitutionality.

Beyond the statutory waiver established in 11 U. S.C. §8 106(b),
courts recogni ze a common |law rul e of waiver to the effect that "a
State waives its sovereign immunity by voluntarily invoking the
jurisdiction of the federal courts.” Col | ege Savings Bank v.
Fl ori da Prepai d Postsecondary Education Expense Board, __ U S.

__, 119 s, . 2219, 2228 n. 3 (1999). Although the debtor does
not rely onit, arecent case fromthe Eighth Grcuit purported to
follow the common |aw rule and held that the filing of a proof of
cl ai mby an agency of a state waived the state’s sovereign i nmunity
with respect to an adversary action brought by the debtor to
det erm ne whet her his student | oan debt was di schargeabl e by reason
of undue hardship. Rose v. U S Dep't of Educ. (In re Rose), 187
F.3d 926 (8th Cir. 1999). Relying primarily on the Suprene Court’s
decision in Gardner v. New Jersey, 329 U S. 565 (1947), the court



hel d that the claim adjudication process, which the state vol un-
tarily entered into by filing its proof of claim and the
di schargeability process, which the debtor initiated by filing suit
agai nst the state, were interrelated enough for the filing of the
proof of claimto be considered as a waiver of sovereign immunity

as to the dischargeability action

MSLP contends that the Roses’ bankruptcy
filing and Jennifer’s di scharge proceeding are
separate cases for imunity purposes, but the
bankruptcy case and the adversary proceeding
on dischargeability are interrel ated. D s-
putes arising out of the adjudication of a
singl e debt may be sufficiently intertw ned so
that a waiver in one aspect applies to the
others as well. The bankruptcy court’s claim
adj udi cati on and di scharge processes were both
related to the scope and status of MSLP s
cl aim agai nst the Roses’ bankruptcy estate.
The text of the bankruptcy code nekes clear
that these procedures are both part of a
| arger whole; the same section that exenpts
educational debt from a general discharge
establishes the ground of undue hardship as
t he exception to the exenption. By pressing
its claimon the bankruptcy estate, MSLP seeks
to gain the benefit of the exenption from
di scharge w thout subjecting itself to its
[imtations.

In re Rose, 187 F.3d at 929-30 (citation omtted).

This court respectfully disagrees with Rose insofar as it
hol ds that dischargeability litigation and the clains allowance
process are "sufficiently intertwined" to treat the filing of a
proof of claim as a waiver of immunity to a dischargeability
action. Procedurally, of course, clains are allowed unless

obj ected to, and objections are handl ed as contested matters under



Fed. R Bankr. P 9014. Di schargeability actions, on the other
hand, require the full formalities of a |lawsuit and are adversary
proceedi ngs as defined in Fed. R Bankr. P. 7001. An objection to
a claimis not a suit against the state, but an adversary action

nost certainly is.

The substantive differences between the two processes,
however, are even nore distinct. The clains allowance process
deal s exclusively with clains against the debtor’s estate. ains
are not filed against the debtor personally, and only the estate is
liable for the claim in bankruptcy. In the clains allowance
process, the question to be answered is whether and to what extent

t he bankruptcy estate is liable for the claim

By contrast, dischargeability litigation is in essence a
decl aratory judgnment action agai nst a creditor seeking to forecl ose
that creditor fromcollecting its debt personally fromthe debtor,
that is, out of the debtor’s personal postpetition assets once the
bankruptcy case is ended. It seeks to determ ne the personal
l[itability of the debtor outside bankruptcy, whereas the clains
al l omance process is nerely an attenpt to participate in the
debtor’ s bankruptcy estate, a res in which the debtor commonly has
no interest whatever. Kieffer v. Riske (In re Kieffer-M ckes,
Inc.), 226 B.R 204, 208-09 (B.A. P. 8th Cir. 1998) ("Typically, a
Debt or has no standing to object to clains . . . because the debtor
has no pecuniary interest in the distribution of the assets of the

estate."); Caserta v. Tobin, 175 B.R 773, 774-75 (S.D. Fla. 1994)
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("[Debtor’s] interest in a discharge is not affected by the
al l omance or disallowance of clains.") This court, therefore,
bel i eves that the court in Rose was m staken when it stated, "The
bankruptcy court’s clai madjudi cati on and di scharge processes were
both related to the scope and status of MSLP' s cl ai m agai nst the
bankruptcy estate.” In re Rose, 187 F.3d at 930 (enphasi s added).

The di scharge process actually had nothing to do with the estate.

This court also believes the Rose court to be mstaken in
asserting that "[b]y pressing its claimon the bankruptcy estate,
MSLP seeks to gain the benefit of the exenption from discharge
wi t hout subjecting itself to its limtations." Id. at 930
(emphasis added). In filing its proof of claimin that case, the
state did not seek to gain the benefit of any exenption from
di scharge because it already had that benefit under the provisions
of 11 U S.C. 8 523(a)(8). The debt would remai n nondi schar geabl e
until such time as the debtor established undue hardship, and this
woul d be so whether the creditor in Rose ever filed a claimor not.
Nondi schargeability is the "default"” situation for student |oan
debts. Thus the creditor, nmerely by pressing its claimagainst the
estate, did not seek to gain the benefit of the exenption in
523(a)(8), and the Rose court’'s fairness rational e does not bear

scrutiny.

Finally, the operative |anguage of Gardner v. New Jersey, on
whi ch the Rose court heavily relied, cannot really be read to say

any nore than that the filing of a proof of claimby a state waives
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its sovereign immunity as to matters connected with the clains

al | owance process.

It is traditional bankruptcy |aw that he who
invokes the aid of the bankruptcy court by
offering a proof of claim and demanding its
al | omance nust abi de the consequences of that

procedure. If the claimant is a State, the
procedure of proof and all owance is not trans-

mtted into a suit against the State because
the court entertains objections to the claim

The State is seeking sonething fromthe debt-

or. No judgnment is sought against the State.

The whol e process of proof, allowance, and
distribution is, shortly speaking, an adjudi-

cation of interests clainmed in a res. It is
nonet hel ess such because the claimis rejected
in toto, reduced in part, given a priority
inferior to that clainmed, or satisfied in sone
way other than paynment in cash. When the
State becomes the actor and files a claim
against the fund it waives any inmunity which
it otherwise mght have had respecting the
adj udi cation of the claim

Gardner v. New Jersey, 329 U S. 565, 573-74 (1947) (citations
omtted) (enphasis added). The Court’s |anguage nmekes it clear
that it considered the filing of a proof of claim to waive
sovereign imunity only as to the clains allowance process. I t
di stingui shed situations in which ajudgnent was sought agai nst the

state. Thus, Gardner really furnishes no direct support for the

deci sion in Rose.

One last consideration convinces this court that Rose is
m st aken. Wi vers of sovereign imunity should not be accidental,
and the Suprene Court accordingly takes a narrow view of alleged

wai vers.
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We have | ong recognized that a State’s sover-
eign immunity is "a personal privilege which

it my waive at pleasure.” dark v. Barnard,
108 U.S. at 447, 2 S. C. 878. The decision
to waive that immunity, however, "is alto-

gether voluntary on the part of the sover-

eignty." Beers v. Arkansas, 20 How 527, 529,

15 L. Ed. 991 (1858) Accordingly, our "test

for determ ning whether a State has waived its

imunity fromfederal-court jurisdictionis a

stringent one." Atascadero State Hospital v.

Scanlon, 473 U. S. 234, 241, 105 S. C. 3142,

87 L. Ed. 2d 171 (1985).
Col | ege Savings Bank v. Florida Prepaid Postsecondary Education
Expense Board, = US | 119 S. . 2219, 2226 (1999). The
Suprene Court goes on to cite its earlier cases in which it held
that a "clear declaration" of a state's intention to submt to
federal jurisdictionis required and that a state’s consent to suit
nmust be "unequi vocally expressed.” I1d. Wth such stern tests to
be nmet, it seens doubtful that a state should be held to have
bl undered into a waiver of its imunity by having failed to
appreci ate the questionable unity of two bankruptcy processes that

are procedurally and substantively quite separate.

Consi dering the distinctness of the two bankruptcy processes
in question, and further considering the legal dignity accorded to
sovereignty and denonstrated by constitutional protection, it seens
i nprobable to this court that a state’'s conscious decision to
engage in the clains all owance process should trigger the conplete
capture of a state for all purposes of the Bankruptcy Code.

Accordingly, the court holds that the filing of the proof of claim
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by TSAC did not waive Tennessee’'s sovereign imunity to the

di schargeability action brought against it by the debtor.

| V.

The debtor’s brief response to TSACs notion to dismss
suggests that Tennessee has expressly waived its sovereign imunity
and offers a recent case, Innes v. Kansas State University (In re
| nnes), 184 F.3d 1275 (10th Cr. 1999), to support her position
In Innes, the Tenth Circuit held that Kansas State University
wai ved its Eleventh Amendnent imunity -- and thus submtted to
bankruptcy jurisdiction for the purposes of an adversary proceedi ng
to determ ne undue hardship -- when the university entered into a
student | oan participant contract that explicitly required it "to
perform the functions and activities set forth in 34 CF. R [§]
674." Id. at 1282. That regulation, while rather general,
requi res an educational institution to honor a bankruptcy court’s
stay, to file a proof of claimin cases with assets, and to fol | ow
certain other enunerated procedures if properly served with a
student | oan di schargeability conpl aint under the Bankruptcy Code.
The Tenth Circuit found that Kansas had expressly waived its
i muni ty.

Because the contract explicitly states that
KSU agrees to performthe obligations inposed
by 34 CF.R 8§ 674, we agree with the district
court that by including this particul ar regu-
lation in the contract KSU necessarily con-
sented to perform certain functions in the
federal bankruptcy court pursuant to 8§ 674. 49.
The inclusion of this federal regulation in
the contract so clearly binds KSU to suit in

14



federal bankruptcy court that if the contract
were enacted into legislation it would un-
doubtedly satisfy Edelman’s waiver test. To
concl ude that KSU i nt ended anyt hi ng ot her than
a wai ver would defy logic, contract |aw, and
the equitable principles of bankruptcy.
| ndeed, we do not think it either reasonable
or possible to read the agreenent and corre-
spondi ng regul ation, along with the authoriz-
ing Kansas |egislation, to conclude that KSU
i ntended anyt hing other than a waiver.

ld. at 1282.

Innes thus involved a case in which a university, as the
lending institution, entered into a contract with the United States
Depart ment of Education that specifically required the university
to abide by a federal regulation. The case is distinguishable
because there is no evidence in this proceeding that either
Tennessee or TSAC entered into any contract whatsoever with the
United States Departnment of Education or that either agreed to

abide by 34 CF.R § 674.

The debtor also points to Tenn. Code Ann. § 49-4-503 as a
possi bl e express wai ver because that statute requires soneone to
agree to abide by all applicable state and federal regulations
governing the guaranteed student |oan program The statute

provi des:

Before making such advances, the Tennessee
student assistance corporation shall require
each eligible institution to enter into a
witten agreenment stating that it wll make
| oans under the provisions of the guaranteed
student | oan programor the auxiliary loans to
assist students program and that it wll
abide by all applicable state and federal
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regul ati ons governing the guaranteed student

| oan programor the auxiliary |oans to assi st

students program in the sane manner as par-

ticipating comrercial |enders.
Tenn. Code Ann. 8 49-4-503 (enphasis added). This law requires
eligible institutions to enter into agreenents with TSAC i n which
they prom se to abide by all applicable state and federal regul a-
tions, not TSAC. Thus TSACis not required by the statute to abi de
by federal regulations, and there is no evidence that it ever
agreed by contract or otherwise to do so. Accordingly there is no

showi ng of an express wai ver of sovereign imunity by Tennessee or

TSAC.

Al though the court holds that a debtor nmay not sue an
unconsenting state to determ ne di schargeability of a student | oan
for undue hardship, the debtor is not wthout her renedies.
Al though her debt wll perforce remain nondischargeable in
bankrupt cy, she may assert undue hardship as an affirmati ve def ense
to any attenpt by the state to collect its debt post-bankruptcy,
for the courts have uniformy held that state courts have concur-
rent jurisdiction with federal courts over dischargeability
determ nations invol ving student | oans. Resolution Trust Corp. V.
McKendry (In re McKendry), 40 F.3d 331, 335 n. 3 (10th G r. 1994);
Kahl v. Texas Hi gher Educ. Coordinating Bd. (In re Kahl), 240 B.R
524, 530 (Bankr. E.D. Pa. 1999); Perkins v. Coordinating Bd. for
H gher Educ. (In re Perkins), 228 B.R 431, 433 (Bankr. E.D. M.
1998); Jones v. |.T.T. Technical Inst., 38 B.R 968, 971 (Bankr.
S.D. Chio 1984); Indiana Univ. v. Canganelli, 501 N. E.2d 299, 301-
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02 (Ill. App. 1986); Fed. R Bank. P. 4007 advisory commttee’'s
note (1983). Thus, the sovereign imunity of the defendant in this
case has cost the debtor only the opportunity to litigate the
guestion of undue hardship in bankruptcy court. She may still do
so in the state courts if the state pursues the matter after

bankr upt cy.
V.

For the foregoing reasons, the court holds that 11 U S. C 8§
106(a) is unconstitutional and void, that 11 U S. C. 8§ 106(b) does
not apply to this case, and that neither Tennessee nor its agency,
TSAC, has waived the state’'s sovereign imunity, either expressly
or by neans inplied from the filing of a proof of claim An

appropriate order will enter.

JOHN C. COXK
Uni ted States Bankruptcy Judge
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