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MEMORANDUM

Thi s adversary proceeding is before the court on the conpl ai nt
of Thomas E. DuVoisin, Liquidating Trustee, alleging that defen-
dants, Anne B. WIlde and her two children, Ashley A. WIlde and
Byron B. WIlde, received preferential transfers fromthe debtor,
Sout hern I ndustrial Banking Corporation ("SIBC'), which are avoi d-
abl e as preferences under 11 U S.C. 8§ 547(b). Having considered
t he evi dence and the arguments of the parties, the court now makes
its findings of fact and conclusions of |law pursuant to Fed. R

Bankr. P. 7052.



As trustee for her two children, defendant Anne W I de recei ved
the distributions of several trusts established by her father, Ed
Browder, for the benefit of his grandchildren, defendants Ashley
and Byron W/ de. M. Browder was a well-to-do businessman who
owned and oper at ed several businesses in the vicinity of Knoxville,
Tennessee. Hi s financial success allowed him to own stock in
Uni ted Anerican Bank, controlled by Jacob F. Butcher, and Cty &
County Bank, controlled by C H Butcher Jr., as well as to sit on
t he boards of directors of both of those banks. At all tines mate-
rial hereto, M. Browder also sat on SIBC s board of directors.
Knowi ng that Ms. WI de had substantial trust distributions to in-
vest on behal f of her children, her father suggested that she buy
investment certificates from SIBC, which was then paying interest
at rates higher than any conparable institution paid. M. Browder
asked Brenda Burleson (fornerly Pilson), the senior investnent
counsel or who handl ed his investnents at SIBC s West Town branch,

to assist Ms. Wlde with her investnents when she cane in.

Bet ween June 16, 1982, and Novenber 15, 1982, Ms. WI de pur-
chased five investnent certificates that ranged in anmount from
$20, 000 to $230, 000, each of which was schedul ed to nature on Jan-
uary 5, 1983. Because each i nvestnent certificate was purchased on
a different date, each certificate was given a maturity date in
days, rather than nonths or years, so as to synchronize themfor

concordant maturity on January 5, 1983. Thus, for exanple, one
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certificate matured in 203 days, another in 196 days, and stil

anot her in 51 days. Although the five certificates were purchased
on di verse dates over a five-nonth period during which SIBC s pub-
lished rates varied w dely, each of the investnent certificates
issued to Ms. Wlde bore the interest rate of 16%per annum Wth
a fewexceptions, this rate was substantially higher than the rate
paid to other custonmers who bought investnent certificates at the
same tinmes and in simlar anounts. One of these few exceptions was
Ms. Wlde's father, Ed Browder, who received the rate of 17% per
annumon a conparatively small investnent of short duration bought

on June 15, 1982.

On January 5 or 6, 1983, after all five of her investnent
certificates had matured together on January 5, 1983, Ms. WIde
went to the office of SIBC and nmet with Brenda Burleson for the
pur pose of redeem ng her investnent certificates and perhaps rein-
vesting the proceeds. Ms. WIde and her husband had decided to
invest the childrens' trust funds in one of her husband s real
estate ventures, Hearthstone Apartnments, but due to the vagari es of
t he construction schedule Ms. Wl de did not know exactly when the
funds m ght be needed. Accordingly, she sought assurances from
Brenda Burleson that, if she reinvested the funds, she would be
allowed to withdraw themprematurely wi thout any interest penalty.
In her testinony she stated:

| told her that we had this project at Hearth-

stone that we were about to begin and | wasn't
sure when | would be needing the noney; and
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she reassured ne that there would be no prob-

lem \Wenever | needed the noney | would be

able to get it out without any penalty.
Thus reassured, Ms. WIlde reinvested the proceeds of the five in-
vestnment certificates by buying two new ones, the first in the sum
of $100, 000 payable at maturity in one nmonth at the rate of 14%per

annum the second in the sum of $278,000 payable in ninety-nine

days at the rate of 14% per annum

Each of the investnent certificates Ms. WI de bought on Janu-
ary 5 or 6, 1983, and all the certificates she had previously
bought at SIBC, bore the follow ng standard penalty provision:

Wt hdrawal of the deposit represented by this

| nvestnment Certificate by the holder prior to
maturity is subject to approval by the Corpo-

ration. In the event of such approved wth-
drawal, the Corporation wll pay interest
hereon at its prevailing |Investnent Account
rate, less a penalty of ninety (90) days
i nterest conmputed on such Investnent Account
rate.

Ms. Wlde was famliar with this penalty provision and negoti at ed
the ternms of her reinvestnent so as to avoid it specifically. As

she stated in her trial testinony,

| knew that there were penalties involved, but
| did discuss that with her [Brenda Burl eson],
and she said that if | needed to reinvest the
nmoney for a short period of tinme that there
woul d be no penalty if | reinvested it.



(Enphasi s added.) Thus, she reached an agreenent with SIBC on
January 5 or 6, 1983, that allowed her to invest a total of

$378, 000 wi thout risking the usual penalty for early wthdrawal.

According to the trial testinmony of Brenda Burleson, the
seni or investment counselor who attended Ms. WIlde, SIBC would
wai ve the interest penalty for those who asked. This was appar-

ently done on a purely discretionary basis.

Q Now, SIBC had no policies or guide-
lines for the waiver of penalties,
did they? It was just whatever the
executive officer decided to do--
nothing in witing, no formal poli-
ci es.

A It was just up to the judgnent of
t he corporation's managenent.
But as far as you knew, there were
no corporate policies that guided
himin the exercise of that judg-
ment, were there?

A No, sir.

Al t hough Ms. Burleson testified that she was never refused the
authority to waive an interest penalty, she did not testify about
t he frequency with which SIBC wai ved these penalties, and there is
no evidence in the record fromwhich the court can determ ne the
preval ence of this practice. |Indeed, on cross-exam nation, Ms.
Burl eson admitted its relative abnormality.
Q In fact, didn't you also testify at
your deposition that a wavier of a
penalty was very unusual and didn't
occur often?
A Under normal rates and terns that

peopl e had, that's correct.
In the normal case?
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I n normal cases.

In the normal case, if a person
cashed in an investnent certificate
prior to maturity, they paid the
i nterest penalty?

That's correct.

And, in fact, although there nay
have been sone rare departures for
that, you can't recall any others
anywhere this |large, can you?

A Not this |arge.

O >

O >

On January 20, 1983, followi ng a conversation with her husband
in which he told her that the funds i nvested at SI BC woul d be need-
ed soon for construction financing on the Hearthstone Apartnents,
Ms. Wlde went to SIBC and redeened both investnent certificates
prematurely. She paid nointerest penalty and i nstead received t he
full amount of the interest her investnents had earned during the
15-day period, approxi mtely $2200. In her testinony she made it
clear that the waiver of the penalty was not an a posteriori matter
on January 20, 1983, but an a priori contract term negotiated on
January 5 or 6, 1983, when she bought the investnent certificates.

Q And when you went in there on Janu-
ary 20th, did you request that they
wai ve the early w thdrawal penalty?

A |"m not sure whether it was dis-
cussed or not, but we had had that
agreenent to begin with, and there
was no penalty.

At all tinmes material hereto, SIBC also offered its custoners
t he conveni ence of passbook accounts, which SIBC publicly adver-

tised as carrying "no penalty upon early withdrawal." These pass-

book accounts paid interest at a rate much | ower than that offered



on any investnent certificate, the typical spread being several
percentage points. On January 6, 1983, SIBC s passbook accounts

paid an interest rate in the vicinity of seven percent.

On March 10, 1983, SIBC filed its petition for relief under
Chapter 11 of the Bankruptcy Code. 1In due course the |iquidating
trustee for SIBC brought this preference action against the

def endant s.
Il

It has been previously determined in this proceeding that the
transfers made by SIBC to Ms. WIlde on January 20, 1983, are
avoi dabl e unl ess they were nade i n the ordi nary course of busi ness.
Thus, the only issue now before the court is whether or not Ms.
W1 de has a valid defense under 11 U.S.C. § 547(c)(2), which at the

time provided:

(c) The trustee may not avoi d under this
section a transfer--

(2) to the extent that such
transfer was--

(A) in paynent of a debt in-
curred by the debtor in the ordinary
course of business or financial
affairs of the debtor and the trans-
feree;

(B) made not later than 45
days after such debt was incurred,;

(O made in the ordinary
course of business or financial af-
fairs of the debtor and the trans-
feree; and



(D) nmade accordingto ordinary
busi ness terns.
Because the provisions of 11 U. S.C. 8 547(c)(2) are defensive in
nature, the Bankruptcy Code assigns to the preference defendants
the burden of proving every elenent of the defense. 11 U S.C 8§

547(9).

Ms. WIlde argues that the debt in question, SIBC s obligation
to pay principal plus interest upon maturation of the two invest-
ment certificates bought on January 5 or 6, 1983, was incurred in
the ordinary course of SIBC s business as well as her own, all in
accordance with 8 547(c)(2)(A), in that SIBC s waiver of early
wi t hdrawal penal ties was not unconmon. Far fromproving this pro-
position, however, Ms. WIlde' s testinony establishes that SIBC
entered into an extraordi nary agreenment with her on January 5 or 6,
1983, insofar as that testinony shows that, before buying the two
i nvestnent certificates at issue, she sought and obtained SIBC s
assurances that she could wi thdraw her funds at any tine w thout
penalty. There is sone inconsistency between the testinonies of
Ms. WIlde and Ms. Burl eson concerning their negotiati ons over the
early wi thdrawal penalty, for, although Ms. Burleson renenbered
assuring Ms. Wlde that early withdrawals were permtted, she
t hought she told Ms. WIlde only that she would try to obtain a
wai ver of the penalty if, at some later time, Ms. Wlde wished to
redeem her certificates prematurely. The distinction is between

t he assurance that the penalty was or woul d be wai ved and t he hope



that it mght be. Because of her significant financial interest in
this substantial transaction, and because, unli ke Ms. Burleson's,
her recollection of the event is not diluted by hundreds or thou-
sands of simlar transactions, the court accepts the testinony of
Ms. WIlde as the nore accurate rendition of the negotiations con-

cerning the waiver of penalty for any early w thdrawal .

In order to fall within the ordinary-course-of-busi ness ex-
ception, the transfers in question nust have been in paynent of a
debt incurred in the ordinary course of business of the debtor and
the creditor. Where the debt in question arose by contract, the
contract itself nust be ordi nary because it creates and defines the
debt. For exanple, in In re Alegheny International, Inc., 136
B.R 396 (Bankr. WD. Pa. 1991), aff'd, 145 B.R 823 (WD. Pa.
1992), the debtor-1essee had agreed, by contract made i n Novenber,
1987, to pay rent to the creditor-lessor retroactive to Septenber
30, 1987. The court held that the paynents made pursuant to this
agreenent were outside the ordinary course of business.

These paynents were the very first paynents
made in accordance with the contract. The
parties agreed, in Novenber 1987 that rent
paynents woul d be due retroactively to Septem
ber 30, 1987. This was a uni que arrangenent
and cannot be characterized as being in the
ordi nary course of business. Paynents nade
pursuant to special and uni que agreenents are
outside the ordinary course of business.

Id. at 401.



O her courts have held that debts incurred by the settl enent
of a dispute between parties, whether pursuant to | egal action or
not, are incurred outside the ordinary course of business of the
debt or because settl enent agreenents are thensel ves unusual. See
Ener gy Cooperative, Inc. v. SOCAP International, Ltd. (In re Energy
Cooperative, Inc.), 832 F.2d 997, 1004 (7th Cir. 1987) (debt incur-
red by debtor upon settlenent of breach of contract clai magainst
debtor not incurred in ordinary course of its business); Carrier
Corporation v. MD Corporation (Inre DaikinMam Overseas, Inc.),
65 B.R 396, 398 (S.D. Fla. 1986) (paynents nade pursuant to set-
tl ement of previous debt not in ordinary course of business); Gull
Air, Inc. v. Beech Acceptance Corp. (Inre @Gull Ar, Inc.) 82 B.R
1, 4 (Bankr. D. Mass. 1988) (paynents on settlenment were outside
t he ordi nary course of busi ness where settl enent entered into after
suit filed to recover on notes evidencing debtor's obligation to
pay for goods sold to it). Although there are few cases openly
deci ded under 8§ 547(c)(2)(A) itself, the courts that have consid-
ered situations invol ving speci al or uni que agreenents have usual ly
hel d that paynments made pursuant to those agreenents were outside
t he ordi nary course of the debtor's business, and t hey have done so
W thout getting down to the bedrock and first holding that the
debts arising fromsuch agreenents were i ncurred outside the ordi-
nary course of business. However, where, as in the contract and
settl enent cases nentioned above, there is nothing extraordinary
about the formof the paynents thenselves, and the extraordi nary

features present in the case are born of the agreenents, the cases
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can be construed as authority for the principle that a special or
uni que agreenent between the debtor and a creditor nmay be outside
the ordinary course of business. |[If so, a debt incurred as the
result of that agreenent will |ikely be outside the ordi nary course

of busi ness.

The agreenment entered into between Ms. WIlde and SIBC on
January 5 or 6, 1983, is unusual because it commts SIBCin advance
to waive the interest penalty it would ordinarily exact. There is
some evi dence t hat may be gl eaned fromthe testinony of Ms. Burle-
son to the effect that, on an unknown nunber of occasions and for
unknown reasons, SIBC, as a matter of benevol ence, waived the
interest penalty for some other custoners; but this occurred only
at the point where a customer wi shed to effect an early w t hdr awnal
and, as a supplicant, petitioned for a waiver of the penalty pro-
vision then fully in effect. Ms. Wlde was in a different cate-
gory, armed in advance with a contract that conpletely nullified

t he penalty.

SIBC s agreenent to waive the penalty in exchange for Ms.
W | de's substantial investnent appears to be unique and thus quite
out of its ordinary course of business. As m ght be expected, the
effect of the agreenent was al so uni que, for, when analyzed, it is
apparent that the agreenent transmuted Ms. WI de fromone ki nd of
investor into a strange hybrid. 1In the normal sale and redenption
of investnent certificates, SIBC exchanged the interest it paid for

the tenporary possession of an investor's fund of noney. SI BC
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defended its termof possession with the early wi thdrawal penalty.
In surrendering that penalty to Ms. WIlde, SIBC gave up its pri-
mary defense of the stipulated investnent termand essentially al-
| oned her to becone a ki nd of passbook account hol der, although one
with a difference: her account paid an enornous rate of interest
(14% conpared to the others (about 7% . Thus, not only was the
agreenent that created the debt apparently unusual, but the practi -
cal effect of that agreenent was a special depositary rel ati onship
extraordinarily favorable to Ms. Wl de and i nvol ving the creation

of special kind of account not available to others.

The plaintiff argues, and there is sone evidence in the record
fromwhich the inference could be drawn, that Ms. WIlde, as the
sister-in-law of Jake Butcher and the daughter of Ed Browder,
recei ved special treatnent throughout the course of her dealings
with SIBC. The plaintiff insists that Ms. Burleson, who adm tted
she knew Ms. Wl de's close connections to SIBC s hi ghest nanage-
ment, was hand- pi cked by Ed Browder to favor his daughter and t hat,
accordingly, Ms. WIlde received extraordinarily high interest
rates on the five investnment certificates she bought between June
16, 1982, and Novenber 15, 1982, as well as the two investnent
certificates she bought on January 5 or 6, 1983. \ether Ms.
W de's connections to insiders afforded her exceptional treatnent
is a question the court need not decide. |In the final analysis,
t he burden of proving that the debt in question was incurredinthe

ordi nary course of business is on the defendants, and they have
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of fered no evidence that SIBC ever nmade a sim | ar agreenent having
a simlar effect. See Canpbell v. Cannington (In re Econony
MIling Co.), 37 B.R 914, 922 (D.S. C. 1983) (sustaining preference
action because farner failed to show debtor mlling conpany ever
bought corn fromhimor any other farnmer on a sim/lar option con-

tract).

From the foregoing evidence, the court concludes that the
def endant s, who bear the burden of establishing the defense permt-
ted by 8 547(c)(2), have failed to prove the first el enment of that
defense, that is, that the debt for which the transfers were nade
was incurred in the ordinary course of the business or financial
affairs of the debtor and the creditor. There is no evidence what -
ever that SIBCordinarily entered into this kind of agreenment with
its custonmers. Because the record in this proceedi ng establishes
that the paynents in question were otherwi se preferential, the

court will enter judgnent in favor of the plaintiff.

Wthin fifteen days of the entry of this order, the plaintiff
shal | submt a proposed judgnent approved as to formby counsel for
all parties hereto. |If the parties are unable to agree to the form
of the judgnent, each party shall submt a proposed judgnent for

the considerati on of the court.

JOHN C. COK
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United States Bankruptcy Judge
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