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This case is before the court on the debtors’ objection to

the admnistrative claim of N David Roberts, attorney for the

chapter 12 trustee, in the anount of $4,733.17. For the
foll owi ng reasons, the objection will be overruled and the claim
will be allowed. This is a core proceeding. See 28 U S.C 8§

157(b) (2)(B).

The debtors filed their petition initiating this chapter 12
case on Novenber 4, 1996, after their previous pro se chapter 12
case, no. 96-21199, was dism ssed by order entered Cctober 15,
1996, for failure to file a plan. Upon the second filing, the
chapter 12 trustee, C  Kenneth Still (the *“Trustee”), and
Associ ates  Fi nanci al Services Conpany of Tennessee, I nc.
(“Associates”) filed a joint notion to dismss the case,
asserting, inter alia, that the case “was filed in bad faith and
for the purpose and intent of delaying creditors,” the debtors
were prohibited from filing the second case pursuant to 11
USC 8§ 109(9g)(1) “because the debtors did not properly
prosecute their prior case which was dism ssed by the Court for
cause,” and the debtors did not “qualify as famly farnmers” and
were not otherwise eligible for relief under chapter 12 because
they did not have “regular farmincone fromwhich to fund a plan
or plan paynents.” An extensive hearing on the notion to

di sm ss was conducted by the court on February 18, 1997, and an



order denying the notion was entered the next day. A hearing on
the debtors’ proposed second plan of reorganization and
obj ections thereto filed by the Trustee, Associates and Consuner
Credit Union was conducted on My 13, 1997, wher eupon
confirmation of the debtors’ second plan was denied. See In re
Howard, 212 B.R 864 (Bankr. E.D. Tenn. 1997). Thereafter, the

debtors filed a third amended plan on July 29, 1997, which plan
was confirmed by order entered August 13, 1997.

The adm nistrative claimwhich is at issue has the pertinent
billing records attached as exhibits. Those records evidence
that the Trustee' s attorney seeks paynent for services rendered
from Novenber 5, 1996 through March 19, 1997, a total of 35.3
hours at $125.00 per hour, i.e., $4,412.50 plus $320.67 in
expenses. The services performed by M. Roberts include review
of the debtors’ bankruptcy docunents and consultation with the
Trustee, conferences wth debtors’ counsel and creditors in
conjunction with the neeting of creditors, attendance at a stay
relief heari ng, consul tation with Associ at es’ counsel
preparation and filing of the notion to dismss, brief, and
pretrial statenent, discovery in connection with the dism ssal
notion consisting of the debtors’ depositions, attendance at the
hearing on the dism ssal notion, analysis and consultation wth

the Trustee regarding the debtors’ pl an, preparation of



objection to plan, and preparation of admnistrative claim?! M.
Roberts does not seek paynent for services rendered by himin
connection with the confirmation hearing although he appeared
and participated in that hearing.

In their objection to M. Roberts’ claim the debtors assert

'The exact breakdown of the 35.5 hours is as follows: an
initial tel ephone consultation wth the trustee and the
preparation and filing of a notice of appearance (.5 of hour);
a telephone call from Associates’ counsel concerning a notion to
dismiss (.2 of hour); review of the debtors’ bankruptcy
docunents and a telephone consultation wth the trustee
concerning those docunments and the notion to dismss (.25 of
hour); conferences with creditors and debtors’ counsel at the
neeting of creditors held in Johnson City, Tennessee, and on
that sane day, attendance at the hearing on Consunmer Credit
Union’s notion for relief from stay (3.5 hours); preparation of
application to enploy, order and notion to dismss, and
conference with Associates’ counsel concerning the notion to
dismss and review of case |law provided by Associates’ counsel
in that regard (2.5 hours); letter to clerk concerning filing of

notion to dismiss (.25 of hour); attendance of pretrial
conference (.5 of hour); travel to Kingsport for debtors’
depositions in Kingsport, Tennessee, and conferences wth

Associ ates’ and debtors’ counsel concerning pretrial statenent
(8.5 hours); telephone conference with Associ ates’ counsel about
and the conpletion of a pretrial statenent (1 hour); telephone
conference wth debtors’ counsel regarding stipulations for
hearing (.5 of hour); legal research for trial brief (1 hour);
review and marking of deposition transcripts for hearing,
conference with Associates’ counsel about and preparation of
pretrial brief (5 hours); appearance at hearing on the notion to
dismss (10 hours); tel ephone consultation wth Trustee
concerning debtors’ notion to extend tinme to file plan (.1 of
hour); telephone consultation with Trustee regarding objection
to feasibility of plan and nonpaynent of interest thereunder,
and subm ssion of claim (.25 of hour); and analysis of the plan,
preparation of an objection thereto, and preparation of claim
(1.25 hours).



that “sone or all of this claimshould be disallowed pursuant to
11 U S C 8 330(a)(3) and 11 U S.C. 8§ 330(a)((4) (A7 because
“the services were to sone extent unnecessary duplication of the

obj ections made by Associates Financial Service of Tennessee,

Inc.” and “the services were not reasonably likely to benefit
Debt or s’ estate and they were not necessary to the
adm nistration of the case.” A hearing on the objection was

held in conjunction with the confirmation hearing although the
debtors offered no evidence in support of their assertion that
conpensation should be denied and are apparently sinply relying

on the record in the case. Nonetheless, 11 U S C. 8§ 330(a)?

’ln pertinent part, 11 U S.C. 8§ 330(a) provides as follows:
(1) After notice to the parties in interest and the
United States Trustee and a hearing, and subject to
sections 326, 328, and 329, the court may award to ...
a professional person enployed under section 327 or

1103—
(A) reasonable conpensation for actual, necessary
services rendered by the ... professional person; and

(B) reinbursenent for actual, necessary expenses.

(2) The court nay, on its own notion or on the notion
of the United States Trustee, the United States
Trustee for the District or Region, the trustee for
the estate, or any other party in interest, award
conpensation that is less than the anount of
conpensation that is requested.

(3)(A)[sic] In determning the anmobunt of reasonable
conpensation to be awarded, the court shall consider

the nature, the extent, and the value of such
services, taking into account all relevant factors,
i ncl udi ng—

(A) the time spent on such services;
(B) the rates charged for such services;
(continued. . .)



pl aces the duty squarely upon the court to analyze the services
performed and determne a reasonable conpensation for the
Trustee’s attorney whose enploynent was previously approved
pursuant to 11 U.S.C. 8§ 327(a) and Fed. R Bankr. P. 2014(a).
After consideration of the factors enunerated wunder
subsection (a)(3) of 8 330, the court finds the services
performed by the Trustee's attorney to be prudent and the rate
of $125.00 per hour justified in light of his Ievel of expertise
and years of practice before this court. Furthernore, the court
finds that the services were performed within a reasonable
amount of tinme commensurate with the nature of the tasks, and

that the conpensation sought 1is reasonable based wupon this

2(...continued)
(C whether the services were necessary to the
adm nistration of, or beneficial at the tine at which
the service was rendered toward the conpletion of, a
case under this title;
(D) whether the services were performed wthin a
reasonable amount of tinme commensurate with the
conpl exity, inportance, and nature of the problem
I ssue, or task addressed; and
(E) whether the conpensation is reasonable based on
the customary conpensation charged by conparably
skilled practitioners in cases other than cases under
this title.
(4) (A) Except as provided in subparagraph (B), the
court shall not allow conpensation for—
(i) unnecessary duplication of services; or
(ii) services that were not—
(I') reasonably likely to benefit the debtor’s

est at e; or

(I'l) necessary to the admnistration of the case

6



court’s know edge of the customary conpensation charged by
conparably skilled practitioners in cases other that those in
bankr upt cy.

The debtors argue that the Trustee's pursuit of the notion
to dismss did not benefit the estate and was not necessary to
the adm nistration of the case. Al t hough the Trustee's notion
to dismss was denied, that does not of itself inply that it was
wi t hout grounds. The issues raised by the notion to dismss
were valid and it was not certain by any neans that the debtors
woul d prevail. The debtors had virtually ceased farmng
creditors had already been delayed by one bankruptcy filing
whi ch had fol ded when the debtors failed to propose a plan, and
there was serious question as to the debtors’ ability to
reorgani ze. There was a real concern that creditors were being
needl essly and hopel essly del ayed and that they would be better
of f outside of bankruptcy because of the substantial equity in
the debtors’ farm which was sufficient to pay creditors in full.
In light of these facts, the court believes that pursuit of the
notion to dismss was at that tine necessary to the proper
adm nistration of the estate. The concept of “benefit of the
estate” is not restricted to a dollar for dollar interpretation.

See In re Holder, 207 B.R 574, 584 (Bankr. MD. Tenn.

1997)(quoting In re Delta Petroleum Ltd., 193 B.R 99, 108



(Bankr. D.P.R 1996)).

The debtors assert that the time which the Trustee’'s
attorney spent on pursuing the notion to dismss “was an
unnecessary duplication of services in that a well-financed
creditor, Associates ..., enployed and retained counsel to
di sm ss the case on the identical grounds sought by the Trustee”
and that “the l|legal services perfornmed by the attorney for the
Trustee could have, and nore properly should have, been
performed by Associates.” The Trustee responds that as the
representative of the estate under 11 U S.C. 8§ 323(a), he has a
duty to represent the interests of all creditors and because it
was his opinion that the debtors’ second filing was nade in bad
faith and detrinmental to the interests of creditors, he sought
to have the case dismissed. The Trustee contends that the fact
that Associates took the identical position as that of the
Trustee, does not relieve the Trustee of his obligation to all
the creditors. The court agrees.

As for the alleged duplication of services, no other request
for conpensation under 11 U S C. 8§ 330(a) has been nmade or
previously approved by the court. This is not a situation where
two attorneys whose enploynent has been authorized by the court

request doubl e conpensation for the sane services. See, e.q.

Cle-Ware Indus., Inc. v. Sokolsky, 493 F.2d 863, 875 (6th Gr.



1974), cert. denied 419 U S 829, 95 S. . 50 (1974); In re
Yankee Seafood Corp., 53 B.R 285, 286 (Bankr. D.R 1. 1985). To
the contrary, the debtors’ argunent is that because Associ ates
Is oversecured and may have a contractual right to add its
attorney’s fees and expenses incurred in the joint prosecution
of the notion to dismss to increase the amount of its claim
the Trustee’'s attorney should not be conpensated for the
services he provided as they were an unnecessary duplication of
services provided by Associates’ counsel. The court does not
agree that it is precluded from awarding conpensation to the
Trustee’s attorney for simlar services preformed by Associ ates’
counsel sinply because Associates may contractually recover its
attorney’ s fees and expenses.

Accordingly, the debtors’ objection to admnistrative claim
will be overruled. The foregoing constitutes the court’s
findings of fact and conclusions of |aw pursuant to Fed. R Civ.
P. 52(a), as incorporated by Fed. R Bankr. P. 7052.

FI LED. January 5, 1998

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE



