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This case is presently before the court upon the objection
filed by Wachovia Bank of South Carolina (“Wachovia”) to the
debtors’ claim of exenptions in certain personal property owned
by them  Wachovia alleges that the exenptions should be denied
because the debtors have substantially undervalued their
property and have acted in bad faith by their prepetition
transfers of certain assets and their failure to list these
assets in their schedules. For the reasons set forth below the
court will sustain the objection with respect to the najority of
the exenptions clained by the debtor, the court having concl uded
that the debtors have incorrectly valued their household

property at |iquidation val ue.

l.

This joint chapter 7 case was filed by the debtors, husband
and wfe, on My 18, 1995. Along with the filing of the
petition, the debtors filed their required schedules and
statenments, including Schedule B, the List of Personal Property
and Schedule C, the List of Property Cained As Exenpt.
Schedule B indicated that as of May 18, 1995, the debtors had an

interest in the foll ow ng personal property:



CURRENT MARKET VALUE OF

TYPE OF PROPERTY DEBTORS' | NTEREST
Cash on hand $ 60. 00
Checki ng accounts $ 427.94
Vari ous househol d goods
and furni shings $ 2,135.00
[this listing was item zed]
Cl ot hi ng $ 200.00
Jewel ry $ 2,165.00
[wWith separate appraisal list]

M nk stole, fox and ful
| ength m nk, eight place

settings of silverware $ 1, 700. 00
Three firearns $ 50. 00
O fice equi pnment (desk,

three chairs and table) $ 50. 00
Air conditioning unit $15, 000. 00

(Fully secured)

| BM AT personal conputer

typewiter, P 51 conputer with

printer, non-running riding

nower, washer and dryer, VCR

wi cker sofa, three chairs,

cof fee table and al um num

patio furniture $ 435.00

TOTAL $21, 841. 00

Al of the itens of personal property set forth on Schedul e

B were restated and claimed as exenpt on Schedule C pursuant to

Tenn. Cooe AW. 8§ 26-2-102,' the $4,000.00 personal

Tenn. CooE ANN. 8 26-2-102 provides the foll ow ng:

Personal property to the aggregate value of
thousand dollars debtor’'s equity interest shal

property

f our

be

exenpted from execution, seizure or attachnent in the
hands or possession of any person who is a bona fide
citizen permanently residing in Tennessee, and such
person shall be entitled to this exenption wthout
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exenption for individuals, Tewnw. Cooe AwW. 8 26-2-103(a)(1),2? the
exenption for reasonable and necessary wearing apparel, or Ten\.
CooE ANN. 8 26-2-111(4),° the $750.00 exenption for tools of the
trade. The debtors subsequently anended both Schedules B and C
to add an additional checking account with a bal ance of $381. 94,
golf clubs valued at $125.00 and two dolls valued together at

$35. 00. ¢

regard to his vocation or pursuit or to the ownership

of his abode. Such person nmay select for exenption
the items of the owned and possessed per sonal
property, including noney and funds on deposit with a
bank or other financial institution, up to the

aggregate value of four thousand dollars debtor’s
equity interest.

2TeEnN. Cope ANN. 8§ 26-2-103(a) (1) states:

In addition to the exenption set out in 8§ 26-2-102
there shall be further exenpt to every resident debtor
the followi ng specific articles of personalty:

Al'l  necessary and proper wearing apparel for the
actual use of hinself and famly and the trunks or
receptacl es necessary to contain sane.

SUnder TenN. Cooe ANN. 8 26-2-111(4), the following is exenpt:

The debtor’s aggregate interest, not to exceed seven
hundred fifty dollars in value in any inplenents,
pr of essi onal books, or tools of the trade of the
debtor or the trade of a dependent of the debtor.

“The anmended Schedule C also clainmed as exenpt the debtors’
stock in Bristol University at “No Value,” but this anmendnent
was | ater w thdrawn.



Wachovia tinely® objected to the clainmed exenptions, as
anended, asserting that the personal property values as set
forth in the schedules by the debtors were not accurate and that
the exenptions should be denied. Wachovia further requested
that in the event the court sustained its objections as to
val ue, that the debtors be denied the opportunity to anmend their
schedules to conformwith the court’s ruling because the debtors
“have not cone into this bankruptcy with clean hands and in good
faith.” Specifically, Wchovia asserts that the debtors failed
to include in their |list of assets a 47-unit apartnent building
known as Hanpton Apartnments and two autonpbiles, a Mercedes
Benz and Cadillac, which were transferred prepetition to the
debtors’ adul t children by IVF . Sunerell’s  whol | y- owned
corporation, Bristol University. A hearing on the objections
was held and thereafter, the parties filed proposed findings of
fact and conclusions of |aw such that the matter is now ready to
be resolved by the court. The followi ng represents the court’s

findings of fact and conclusions of |aw pursuant to Fed. R

*The debtors asserted in their response to the Wchovia
objections that the objections were untinely, having not been
filed within 30 days of the first date set for the neeting of
creditors as required by Fed. R Bankr. P. 4003. On Sept enmber
29, 1995, this court entered an order finding the objections
tinmely, the initial objection having been filed on the 30th day
after the 8§ 341 neeting and the objection to the Anmended
Schedul e of Exenpt Property having been filed 12 days after the
amendnent .



Bankr. P. 7052. This is a core proceeding. See 28 U S.C 8

157(b) (2) (B) .

.

Fed. R Bankr. P. 4003 sets forth the procedures wth
respect to exenptions and any objections thereto and provides
that “in any hearing [on objections to exenptions] the objecting
party has the burden of proving that the exenptions are not
properly clained.” Fed. R Bankr. P. 4003(c). Such burden is
by a preponderance of the evidence. In re Shurley, 163 B.R
286, 291 (Bankr. WD. Tex. 1993). Accordingly, Wachovia has the
burden of proving that the debtors are not entitled to the

exenptions they have cl ai ned.

[,

The court will first address Wachovia's assertion that the
debtors have substantial ly under val ued their assets.
Specifically, Wchovia alleges that the household goods and
furnishings listed in Schedules B and C as having a collective
value of $2,135.00, actually have a fair market value of
$27,405.00 based on the appraisal conducted by Wachovia's
expert. The wde disparity between the tw anounts 1is

attributable in part to the fact that different wvaluation



nmet hods were applied by the parties. The values set forth in
the schedules were based on the debtors’ opinion of the
furnishings” “liquidation value,”® while the value asserted by
Wachovia is said to be based on “fair market value,” as that
termis generally understood.

Testifying at trial as to value was Wachovia' s expert,
Kinball Sterling, a Johnson City appraiser and auctioneer, the
debtors’ expert, Rex Davis, and debtor Any Sunerell. M.
Sterling stated that he was in the business of evaluating and
selling used furniture, antiques, and entire contents of hones
and had done so for numerous years. He testified that he
frequently testifies as an expert appraiser and has handled
numer ous estate auctions including that of the |late Al ex Hal ey,
the noted Pulitzer Prize w nner. Based on his exam nation of
the debtors’ household furnishings, M. Sterling concluded that
the collective fair market value of the furnishings, wthin ten

percent, was $27,405. 00. M. Sterling testified that he based

It nmust be noted that Schedules B and C are based on
Oficial Form No. 6, which require that the “current market
value of debtor’s interest in property” be listed. Fed. R
Bankr. P. 1007(b)(1) provides that the debtor *“shall file
schedul es of assets and liabilities ... prepared as prescribed
by the appropriate Oficial Forms.” As set forth subsequently
in this nmenorandum opinion, the debtors explain the difference
in their valuation with the value requested in the schedul es by
asserting that Iliquidation value is fair mrket value in “a
| i qui dati on context.”



this anount on what he thought he could sell the itens for at an
auction with three weeks advertising, and was so confident that
he could obtain this price at auction that he was willing to
I mredi ately purchase all of the itens included in the appraisal
for $19, 700. 00.

Rex Davis, the debtors’ expert, testified that he was in the
retail furniture business, having worked for retail furniture
stores for the past 32 years, with primary responsibility as
vi ce-president and general nmanager for the stores’ purchases.
In this capacity, M. Davis had also bought, sold and traded
used furniture and within the past week, had been involved in
attenpts to sell bankruptcy estate furniture. M. Davis
testified that he had inspected the debtors’ househol d
furnishings, that the majority of the furniture was in the
medium price range and that the total value of the furniture
from a retail or a manufacturers’ suggested retail standpoint
was $19, 850.00. He opined that if the furniture were |iquidated
over a quick period of tinme, “you’ d be lucky to get 20¢ on the
dollar which would be approximately $3,900.00,” and when asked
i f he thought this was a “fair market value” for used furniture,
responded that it was “for wused furniture and being able to
di spose of it pretty quick. | really can’t say that you could

expect nuch nore than that.” On cross-exam nati on when asked



his opinion as to the “true value” of the furniture, M. Davis
testified that he thought the furniture would be worth around
20¢ on the dollar on a quick sale.

Ms. Sunerell testified that since the filing of the
schedul es, she had revised her estimation of the value of the
househol d goods and furnishings from $2,135.00 to $3,460.00
based on the actual invoices for many of these itens of
furniture, the mpjority of which were purchased nore than 15
years ago. Using these invoice prices, Ms. Sunerell estinmated
the furnishings’ present value and then reduced it by 80% to

arrive at the goods’ “whol esale” price, which total ed $3, 460. 00.

V.

11 U.S.C. 8§ 522 governs the exenptions available to a debtor
in a bankruptcy case and provides that the debtor my elect
certain specified federal exenptions set forth in subsection (d)
of 8 522 or the exenptions available to a debtor under
applicable state law, unless the state has opted out of the
federal exenptions. See 11 U S.C 8§ 522(b)(1). Tennessee,
along with numerous other states, has opted out of the federa
bankruptcy exenption schene, making the federal exenptions
unavail able to a debtor who resides in Tennessee. See Tewnn. Cooe

ANN. 8 26-2-112; In re Haga, 48 B.R 492 (Bankr. E.D. Tenn.



1985) .

The debtors have clainmed their household goods and
furni shings exenpt pursuant to the provisions of Tenn. Cooe AN, 8
26-2-102 which provides that “personal property to the aggregate
value of four thousand dollars ($4,000.00) debtor’s equity
interest shall be exenmpt ....”~ Unli ke 8 522 of the Bankruptcy
Code which defines value for purposes of that section as “fair
mar ket value as of the date of the filing of the petition,”’
TenN. CooE ANN. 8§ 26-2-102 does not define value and no provision
of the Tennessee Code supplies a definition of “value” for
purposes of this section. It is noteworthy that all the
Tennessee exenption statutes that speak in ternms of limting the
applicable exenption to a fixed dollar anpbunt use the single
word “value” rather than sone variation thereof,? but agai n,

none indicate what is neant by the word “value.” This court has

'See 11 U.S.C. 8§ 522(a)(2): “In this section - ‘value neans
fair market value as of the date of the filing of the petition
or, with respect to property that becones property of the estate
after such date, as of the date such property becones property
of the estate.”

8See Tenn. Cooe ANN. 8§ 26-2-102 [supra, n.1](“personal property

to the aggregate value ... up to the aggregate value”); Tenn Cooe
ANN 8§ 26-2-111(4) [supra, n.2] (“The debtors’ aggregate interest,
not to exceed [anmount] in value ....”7); Teww. CooeE ANN. 8§ 26-2-301
(“The aggregate value of such honestead exenption shall not
exceed five thousand dollars ($5,000) .... [ The] aggregate
value of which exenption conbined shall not exceed seven
t housand five hundred dollars ($7,500) ....")
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been unable to |ocate any reported decision defining “value” as
used in these state exenption statutes, although various courts
in establishing value for purposes of these statutes have
treated value as synonynous with “fair market value” or have
referred to or utilized the phrase in their analysis. See
Frazier v. Frazier, 430 S.W2d 655 (Tenn. 1968), on renmand, 468
S.W2d 322 (Tenn. App. 1970); Keen v. Al exander, 260 S.W2d 297
(Tenn. 1953)(courts used term “fair market value” in discussion
of extent of debtor’'s personal property exenption); Nunley v.
The Paty Co. (In re Nunley), 109 B.R 784 (Bankr. E.D. Tenn.
1990); In re Crowell, 53 B.R 555 (Bankr. MD. Tenn. 1985);
Durham v. Montgonery (In re Durham, 33 B.R 23 (Bankr. E.D
Tenn. 1983); Mddern Supply Co. v. Lee (In re Lee), 21 B R 774
( Bankr . E.D. Tenn. 1982) (court’s determ nation of whether
debtors had equity in their hone such that they could avoid a
judicial lien as inpairing their honestead exenption included
consi deration of honme’s “fair nmarket value”); Dickenson v.
Penland (In re Penland), 34 B.R 536 (Bankr. E. D. Tenn
1983) (court referred to property’s “fair market value” in ruling
on debtor’s honestead exenption clain.

Assumably because § 522 of the Bankruptcy Code specifically

defines value for exenption purposes as fair narket value, the

11



debtors concede that fair market value is the appropriate
standard, appropriately noting that the Sixth Crcuit Court of
Appeal s, albeit in dicta, has endorsed the fair nmarket value
st andar d. See GMAC v. Bell (In re Bell), 700 F.2d 1053,
1055 (6th Gir. 1983) (di scussion of value for redenption
pur poses). The debtors note, however, that § 522 does not
further define the phrase “fair market value” and gives no
gui dance as to how it should be determ ned. The debtors assert
that there is a split of authority between the different
jurisdictions as to the definition of fair mnmarket value and
mai ntain that the phrase should be interpreted in a |iquidation
context, citing In re Walsh, 5 B.R 239 (Bankr. D.C. 1980).

In Walsh, as in the present case, the issue was what
standard of valuation should be applied to property clainmed as
exenpt by a debtor under 11 U S.C. 8§ 522. The court recogni zed
that the usual and accepted neaning of fair market value was
that set forth in BLax' s Law Dcrionary which “assunes agreenent
between owner wlling but not obligated to sell for cash and
buyer desirous but not conpelled to purchase.” Id. at 241,
citing BLak' s LawDicriowry 716 (4th ed. 1968). The court observed,
however, that the definition is “not invariable” but “varies
with the circunmstances surrounding a given object and situation

to which it is sought to apply the term” 1d., quoting John W
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McDougal I  Conpany v. Atkins, 301 S.W2d 335, 337 (Tenn. 1957).
Concluding that the courts have construed fair nmarket value in
the context in which the valuation question arose, the Wl sh
court held that fair market value, as it is used to define
“value” in 8 522, nust be interpreted in the |iquidation context
in a chapter 7 case “inasnmuch as the purpose of valuation under
the exenption provisions is ultimtely to determ ne whether such
property is subject to liquidation by the trustee because it is
i n excess of specified nonetary anounts.” |d.

Despite the debtors’ <characterization of a “split of
authority” on this issue, Walsh is the only case wherein this
contextual approach to evaluation of exenptions has been
directly applied. Cf., In re Rcks, 40 B.R 507, 509 (Bankr.
D.C. 1984) (in dicta, <court <cited Walsh wth approval in
resol ving issue of whether value is limted to equity interest).
Since the Wl sh decision was rendered in 1980, nore than half a
dozen <courts have considered the issue of the appropriate
val uation standard for 8 522 purposes. Al have rejected Wl sh
by name and have concluded that value should be neasured by the
traditional concept of fair market value, the anount the debtor
woul d receive from a voluntary and willing buyer if the debtor
were not under a conpulsion to sell, rather than a hypotheti cal
liquidation. See In re Mtchell, 103 B.R 819 (Bankr. WD. Tex.
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1989); Wnfelder v. Rosen (In re Wndfelder), 82 B.R 367
(Bankr. E.D. Penn. 1988); In re Allen, 44 B.R 38 (Bankr. D.N. M
1984); In re Frazier, 33 B.R 175 (Bankr. D. M. 1983); Sw nk v.
Henderson (In re Henderson), 33 B.R 149 (Bankr. D.N.M 1982);
Nellis v. Rosenbaum (Matter of Nellis) 12 B.R 770, 772 (Bankr
D. Conn. 1981). See also In re Penick, 170 B.R 914 (Bankr.
WD. Mch. 1994)(rejecting Walsh in determning value for
redenpti on purposes under 8§ 722 as inequitably favoring the
debtor and arguing that it would create a new “bankruptcy
mar ket” specifically for redenption and exenption purposes).

The nost thorough di scussion of this issue is that presented
by Judge Clark in In re Mtchell, 103 B.R at 819. Judge dark
noted that in effect, Walsh was urging that the applicable
mar ket when one speaks of fair market value is the market
avail able to a bankruptcy trustee and that the values generated
in that market will reflect the sales circunstances by being
sonewhat depressed.

There are a nunber of difficulties with this position,

however . The argunment is essentially circular and

turns the generally accepted definition of fair market

value on its ear. An essential conponent of fair

mar ket valuation is a reasonable holding period, the

anti-thesis of Walsh's “liquidation” market. Nel l'is

v. Rosenbalm (In re Nellis), 12 B.R 770, 772 (Bankr

D. Conn. 1981)....

There should sinply be no such thing as a “bankruptcy

14



mar ket” when it conmes to fair market value, especially
insofar as the holding period is concerned. The
directive to find fair nmarket value conpels the fact
finder to act as though there were no bankruptcy
[Flair market value nust, by definition, be conputed
as if there were no proceedings to elimnate that
mar ket .

Id. at 822.

This court is persuaded by the reasoning and the analysis
of Mtchell and the majority cases and specifically rejects
Wal sh. Both Wal sh and the debtors are incorrect in stating that
the purpose of valuation under the exenption provision is to aid
the trustee in determning whether there is property avail able
to the estate for |iquidation. Wiile the values set forth in
the schedules may be ultimately used by the trustee for that
purpose, the primary purpose of the valuation is to determne
that the values do not exceed the nonetary limts placed on the
exenptions by Congress or, as in this case, the Tennessee
| egi slature. To allow |liquidation value rather than fair market
val ue woul d disregard the “cap” which the |egislature has placed
on personal property exenptions. As stated by Judge Cark in

M tchell:

The use of liquidation values for purposes of arriving
at the cap would tend to encourage debtors to pick the
| owest possible values in order to gather up the

15



maxi mum from the approved list.® After bankruptcy (or
after the collection action has been exhausted), the

debtor could then sell +the itens at his or her
| ei sure, realizing their true value while the
creditors watch in frustration. This result is at
cross purposes with the function of the cap, i.e., to

prevent abuse by overreachi ng debtors.
In re Mtchell, 103 B.R at 824.

Such a result would also ignore that the purposes of the
exenptions are (1) to give the debtors a so-called “grub-stake”
to begin their fresh start and (2) to act as a safety net, so
that the debtor and his famly are not conpletely inpoverished
due to creditor collection action or bankruptcy such that they
become wards of the state. 3 Co.LIiER ON BankrupTeY f 522. 02 (15th ed.
1995); Prater v. Riechman, 187 S.W 305 (Tenn. 1916) (the public
policy wunderlying the exenption statutes is to restrain a
creditor from satisfying his debt out of certain kinds of
property which are necessary for the nmintenance of the debtors
and their famlies); 13 Teww. Jurs. Exenptions from Execution and
Attachnment 8 3 (1984), n.10 citing Lisenbee v. Holt, 33 Tenn. (1
Sneed) 42 (1853)(“It was thought better and nore in accordance
with humanity and the interest of the state, that «creditors

should lose their just clains to that extent, than that the

°Judge Cark observed that as a practical matter, nost
debtors in bankruptcy do precisely that when they file their
schedules. In re Mtchell, 103 B.R at 824, n.12.
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wi ves and children of unfortunate debtors should be reduced to
entire destitution, and possibly become a charge to the
comunity.”). The assunption underlying the exenption statutes
Is that these purposes will be achieved by a debtor retaining
rather than |iquidating the exenpt property as shown by the fact
that the exenptions are for the npbst part designed to preserve
the basic necessities for daily living - clothing, shelter, a

m ni mal amount  of personal ty, and tools of the trade.

Accordingly, from a debtor’s point of view, [|iquidation of
exenpt property is inapposite. See In re Mtchell, 103 B.R at
823.

For these reasons, this court holds that fair market value
as used in 8 522(a)(2) of the Bankruptcy Code has its generally
accepted nmeani ng which assunes the voluntariness of the sale and
I ncorporates an exposure of the itenms to the market for a
reasonable period of tinme wthout consideration of the
bankruptcy context in which the valuation is being nade. One of
the nost succinct expressions of that standard is that set forth
by a bankruptcy court in Chio as the “price which a wlling
seller under no conpulsion to sell and a willing buyer under no
conmpulsion to buy would agree after the property has been

exposed to the market for a reasonable anmount of tine.” In re

Markowitz Building Co., 84 B.R 484, 487 (Bankr. ND. Onio

17



1988); see also Stein Construction Co. v. King, 643 S.W2d 329,
330 (Tenn. 1982) (“Cenerally speaking, fair market value
constitutes the anount a wlling buyer will pay a willing seller

for a specific product.”).

V.

The debtors nmeke the further argunent that in determ ning
fair market value, there nust be a reduction for hypothetical
costs of sale. M. Sterling testified that if he were to
auction the debtors’ household goods and furnishings, his costs
would run anywhere from 14% to 35% depending on the size and
| ocation of the sale and the requirenments of the seller, wth
his average cost about 25% of the gross sales. The debtors
argue that any fair market value determ ned by this court should
be reduced not only by such costs of sale, but also sales tax
and a trustee’'s statutory conm ssion, asserting that the estate
would not realize these sums if the subject property were
| i qui dat ed.

Again, the debtors are inappropriately applying |iquidation
considerations to a non-liquidation valuation. As stated above,
the amount the estate wuld receive in a hypothetical
liquidation is not the appropriate standard for determning fair

mar ket val ue for exenption purposes. By definition, in claimng

18



property as exenpt, a debtor is proposing that he or she be
allowed to retain the property rather than have the property
| i qui dated. Therefore, cases which have considered the issue of
valuing property for § 522 purposes have refused to deduct
transaction costs in the valuation process, concluding that
because no transaction costs are contenplated, none my be
deduct ed. See In re Wndfelder, 82 B.R at 372; Anderson v.
Lucidore (In re Anderson), 68 B.R 313 (Bankr. WD. Penn. 1986);
Cl endennen v. Equibank (In re dendennen), 67 B.R 909 (Bankr.
WD. Penn. 1986); In re Rehbein, 49 B.R 250 (Bankr. D. Mass.
1985); Matter of Nellis, 12 B.R at 772. See also Hunter Press,
Inc. v. Connecticut Bank & Trust Conpany, 420 F. Supp. 338, 343
(1976) (court held that for purposes of construing the term*“fair
val uation” under the Bankruptcy Act, costs of sale should not be
subtracted fromthe market price).

Al though the Sixth Circuit Court of Appeals has not
specifically ruled on this issue in the exenption context, it
has held that in establishing the value of a creditor’s
collateral when the property is being retained by the debtors,
deduction for purely hypothetical costs of sale is neither
required nor pernmtted. See Huntington National Bank v. Pees,
(In re MCurkin) 31 F.3d 401 (6th Cir. 1994). At issue in
McClurkin was the proper valuation of a secured claim pursuant

19



to the provisions of 11 US.C. 8§ 506(a) and whether such
val uation should exclude hypothetical sales costs.? Section
506(a) of the Code provides that an allowed claimof a creditor
secured by a lien on property has a secured claimto the extent
of the value of the property and has an unsecured claim for the
bal ance, with the value to be determned in light of the purpose
of the valuation and the proposed disposition or wuse of the
property.' The Sixth Crcuit concluded that where the debtor is
retaining the property, deducting purely hypothetical costs of
liquidation from the value of the property would give the

creditor sonething less than value and therefore would not be

The M urkin court phrased the issue before it as

“whether, in valuing a creditor’s secured claim costs of sale
must be deducted from the fair market value of the collatera
even though the debtor proposes to retain the property.” In re

McClurkin, 31 F.3d at 402 (enphasis supplied).
“1The exact |anguage of 11 U.S.C. § 506(a) is as foll ows:

An allowed claim of a creditor secured by a lien on
property in which the estate has an interest, or that
I's subject to setoff under section 553 of this title,
Is a secured claimto the extent of the value of such
creditor’s interest in the estate’s interest in such
property, or to the extent of the anount subject to
setoff, as the case may be, and is an unsecured claim
to the extent that the value of such creditor’s
interest or the ambunt so subject to set off is |ess
than the amount of such allowed claim Such val ue
shall be determned in light of the purpose of the
valuation and of the proposed disposition or use of
such property, and in conjunction with any hearing on
such disposition or use or on a plan affecting such
creditor’s interest.

20



permtted. 1d. at 404.
Al t hough the present case involves valuation of property for
exenption purposes rather than a valuation of the extent of a

secured creditor’s interest in property, the sane reasoning

appl i es. In both situations, the debtor is retaining the
subj ect property, no liquidation will occur and thus no costs of
sale wll result. Accordingly, it would be inappropriate to
reduce the value of the property by costs of I|iquidation which

are purely hypothetical.

VI .

This court having determ ned that value for purposes of 11
US C § 522 neans fair market value as that termis generally
understood w thout any deduction for hypothetical costs, the
court nust determne the fair market value of the property in
which the debtors are claimng their exenptions. The only
testinony as to the fair market value of the debtors’ househol d

goods?? and furnishings was that presented by Kinball Sterling,

2Truly, M. Sterling’s testinony was the only evidence
before the court as to the value of the debtors’ household
goods, i.e., the non-furniture itens in a honme such as dishes,
china, glassware, pots and pans, rugs, ordinary flatware, smal
appl i ances, lanps, non-famly pictures and franes, books, knick-
knacks, collectibles and other odds and ends commonly found in
a hone. These itens were conspicuously absent from the debtors’
Schedules B and C. At the hearing, Ms. Sunerell explained that
she did not list these goods because she thought they had little
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Wachovi a’s expert, who opined that the fair market value of the
subj ect property was $27,405. 00. M. Sterling defined fair
mar ket value as “when a willing seller and a willing buyer can
meet together and can negotiate a price of what sonething is
actually worth - what they are willing to pay for it,” and based
his appraisal on what he could receive at auction after three
weeks adverti sing. Clearly, IVF . Sterling wutilized the
appropriate standard because his definition assunmed a non-
conpul sory sale after a reasonable exposure to the narket.
Contrarily, Rex Davi s, the debtors’ expert, made his
determination of value in a liquidation context, defining value
as what he could obtain on a “quick sale.” SSmlarly, Ms.
Sunerell’s valuations were based on “wholesale price,” 20% of
what she thought her household furnishings were actually worth.

Not wi t hst andi ng the appropriate standard, the debtors seek
to discredit the appraisal conducted by M. Sterling. They
assert that the values placed by himon the furnishings are not
reasonabl e because the nmajority of their furniture is at |east

15-20 years of age and is well used® and the values opined by

or no value to anyone but the debtors.

BAccordingly to Ms. Sunerell, there were two itens |isted
in the appraisal which were not only well-worn, but also broken,
specifically a federal-style chair and one doll. There was no

evidence elicited from M. Sterling indicating that he was not
aware of the condition of these particular itens at the tine he
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M. Sterling in nbst cases exceed the itens’ original purchase
prices.

Wil e purchase price is relevant if the purchase were close
in tinme to the determ nation of value, purchase prices of sales
that occurred 15-20 years ago are only renotely relevant to
today’s market val ue. Cf. Matter of Reynolds, 17 B.R 489
(Bankr. N.D. Ga. 1981) (the nore recent the purchase, the
greater the relevancy of purchase price to current market
val ue). And, while in the debtors’ eyes their furnishings nay
be well-worn and of little value, in M. Sterling s observation
the debtors’ furniture is “premer secondary market itens” and
“the kind of stuff that today’ s young married people are | ooking
for.” The court found M. Sterling extrenely know edgeabl e and
credi ble regarding the current nmarket for antique reproductions,
used furniture, antiques and collectibles such as that owned by
t he debtors. M. Sterling’s confidence as to his valuation of
the debtors’ goods was exenplified by his offer to imediately
purchase the appraised items for $19,700.00. This testinony was
extrenely persuasive as to value, as it is obvious that soneone

in M. Sterling’s line of work would not neke such an offer

conducted his appraisal. Because appraisals are by definition
based on the items "“as is” condition, the court nust assune
that M. Sterling was aware of the condition of these itens when
he apprai sed them
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wi thout the expectation that the items can be resold at a
significant profit. Accordingly, with the exceptions discussed
below, this court concludes that the fair market value of the
itenms appraised by M. Sterling are the values listed by himin
his appraisal wherein he sets forth with detail each item
apprai sed by himand its val ue.

The debtors contend that certain items listed in M.
Sterling’s appraisal should be excluded because they belong to
the debtors’ two adult children who live with the debtors.*
Specifically, the debtors maintain that M. Sterling inproperly
included in his appraisal furnishings which belong to the
debtors’ daughter, consisting of all of the itens in the “Twin
Bedroom” excluding the twin beds, and the nmgjority of the
furniture listed in the “Bedroom” i.e., a Victorian bed, one
wi cker chair, a Bible table, an early cradle, one of seven

dolI's*® and a quilt. The debtors further assert that certain of

Y“According to the debtors’ testinonies, the debtors have a
20 year old daughter named Mssy and a 30 year old son naned

Patri ck. Patrick Sunerell testified that he lives in the
basenent of his parents’ hone. M ssy Sunerell, however, is a
full-time college student I|iving on the canpus of Sewanee

Coll ege in Monteagle, Tennessee and was studying abroad at the
time of the hearing.

M. Sterling’s appraisal noted “Dolls” at a value of

$600. 00 which apparently consisted of seven dolls. Ms.
Sunerell testified that only two of the dolls belonged to her
and only two were listed in Schedules B and C, the others

apparently belonging to various famly nenbers. Accordingly,
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the “Basenent” itens listed on the appraisal, an Enpire Chest,
Queen Anne conputer table, desk and Lanier copier, belong to
their son, Patrick

M. Sterling testified that he included in his appraisal al
of the goods and furnishings which he found within the debtors’
house wth the exception of certain itens in the basenent and an
exercise machine in the wupstairs naster bedroom which M.
Sunerell identified during the appraisal as belonging to his
son. M. Sunerell, on the other hand, testified that M.
Sterling ignored the information that sone of the basenent itens
(the only itenms nentioned by name were a copier and exercise
equi pnment) belonged to the debtors’ son and neverthel ess
included the itens in the appraisal. There was no testinony,
however, that M. Sterling was ever advised that the debtors did
not own the “Bedroonf and “Twin Bedrooni itens that the debtors
now assert belong to their daughter M ssy.

Wachovia contends that the debtors should be estopped from
asserting that these disputed itens are their children's.
Wachovi a observes that these itens were found in the debtors
honme and the debtors did not indicate in their statenent of

financial affairs that they were holding property for any other

five of the dolls should be excluded fromthe appraisal.
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person. 6 The debtors explained their statenment of financial
affairs’ answer at trial by stating that they did not understand
the term nology used in the question and did not consider that
they were “holding” this property for their children because
their adult children also live in the house.

Wth respect to the cradle, the quilt and the Lanier copier,
an exam nation of Schedules B and C indicate that these itens
were not listed in these schedules and thus have not been
claimed in this bankruptcy as belonging to the debtors and
exenpt. Because the debtors have asserted no ownership interest
in these itens and have correspondingly not clainmed them exenpt,
they should properly be excluded from M. Sterling s appraisal
The court finds it plausible that the debtors m ght not think of
itenms belonging to their children that live with them when asked
if they were “holding” property for sone other person
Accordingly, the court is not persuaded that the debtors should
be estopped from denyi ng ownership of these three itens.

Wth respect to the Victorian Bed, the Queen Anne conputer
tabl e and desk, however, M. Sterling was correct in including

these itenms in his appraisal because these itens are listed by

18St at enent 14 of the Statenent of Financial Affairs entitled
“Property Held For Another Person” directs the debtors to
“[l1]list all property owned by another person that the debtor
holds or controls.” The debtors checked “None” as their
response.
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the debtors in Schedules B and C as belonging to them
Schedules B and C recite that the debtors own and are claimng
as exenpt, five beds - three beds at $20.00 each plus the twn
beds. In his appraisal, M. Sterling lists five different beds
i ncluding the Victorian bed. Because only five beds were found
in the house and the debtors assert in their schedules that they
own five beds, the clainmed exenption in five beds nust include
the Victorian bed.

Al t hough the debtors testified at trial that the Queen Anne
conmputer table and desk listed on M. Sterling s appraisal and
| ocated in the “Basenent” belong to their son Patrick, this
table and desk are listed in Schedules B and C as property of
the debtors and exenpt as tools of the trade under Tenn. Cobe ANN.
8 26-2-103. The debtors are barred by the doctrine of judicial
estoppel from directly contradicting their own sworn schedul es.
They can not now deny that they own these itens and assert, to
the contrary, that they are owned by their children.

Wth respect to the remaining pieces of furniture that the
debtors claim belong to their children, the court is unable to
ascertain from the debtors’ generic listing of furniture in
their schedul es whether these itens are listed in the debtors
Schedules B and C. No effort was made by either party to

reconcile the schedules with M. Sterling’ s detailed appraisal

27



so that a determination could be nade as to whether the itens
found and examned by M. Sterling in the debtors’ house were
included in their schedules. “I'f the evidence is such that a
decision on a point cannot be nade one way or the other, the
party with the burden of proof loses.” In re Shurley, 163 B.R
at 291, quoting Texas Distributors, Inc. v. Local Union No. 100,

598 F.2d 393, 402 (5th Gr. 1979). Because Wachovia has the
burden of proof on this issue and tendered no evidence disputing
Ms. Sunerell’s testinony that the itens were in fact her
children’s (except for the answer to statenment 14 of the
St at enent of Fi nanci al Affairs which the debtors have
satisfactorily explained), all other itens |isted above which
the debtors assert belong to their children should be excluded
fromM. Sterling’ s appraisal

Al t hough Wachovia asserted in its objection that the debtor
significantly undervalued all of their personal property,
Wachovi a
only presented evidence as to the value of the debtors’
househol d goods and furnishings and tools of the trade. No
proof was tendered by Wichovia to dispute the value placed by
the debtors on their firearns, jewelry, clothing and fur coats.
Under Fed. R Bankr. P. 4003(c), the party objecting to a

debtor’s exenptions has the burden of proving that the
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exenptions are not properly clained. See also In re Shurl ey,

163 B.R at 286. Since Wachovia offered no proof as to the
value of these itens, its objection to the debtors’ claim of

exenptions in these itens nmust be denied.

VII.

As noted by Wachovia in its brief, upon a determ nation by
the court that the debtors have undervalued their assets, it
will be necessary for the debtors to anmend their Ilist of
exenptions to set forth the proper values if they desire to
continue to assert exenptions in the subject property. Wchovia
alleges that the debtors should be denied the opportunity to
anmend Schedules B and C to accurately reflect the true value of
their property, arguing that the debtors have acted in bad faith
and with the intent to defraud the bankruptcy estate and its
creditors. As evidence of bad faith, Wachovia alleges that M.
Sunerell has concealed his ownership of Hanpton Apartnents, a
47-unit apartnent building, and that the debtors through M.

Sunerell’s corporation? fraudulently transferred title to their

Y"According to his deposition testinony, Craven Sunerell was
the sole stockholder and an officer and director of Bristol
Col | ege Corporation d/b/a Bristol University, a school of higher
|l earning with canpuses in Bristol and Knoxville, Tennessee and
I ndi anapolis, Indiana. Ms. Sunerell was the only other officer
and director. M. Sunerell testified that the school closed on
April 29, 1994, although the corporation has never been legally
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two autonobiles to their adult children. Wachovia al so contends
that the debtors’ undervaluation of their assets is evidence of
bad faith justifying denial of any anmendnent. Wt h respect
to Hanpton Apartnents, it is undisputed that Patrick Sunerell

the debtors’ son, has actual title to the property, having
purchased it from Progressive Enterprises, an apparently
unrelated third party, on Septenber 21, 1993. Patri ck Sunerel

signed a promissory note for $85,800.00 and deed of trust in
connection wth the purchase, pledging the apartnents as
security for paynent of the note. The evidence indicates that
it was originally contenplated that the apartnents would be
purchased by Bristol University since the purpose of the
purchase was to provide housing for the school’s baseball team
at its Bristol Canpus. Craven Sunerell and the baseball coach
for Bristol University negotiated the purchase on behalf of the
school and Bristol University nade a $500.00 down paynent. In
a letter dated August 13, 1993, to Bristol University, the agent
for the seller made inquiry as to whom would be signing on
behal f of Bristol University and Craven Sunerell responded in a
handwitten note that he would be signing for the school. There
was no evidence as to how it came about that five weeks [later,

Patrick Sunerell purchased the property instead of Bristol

di ssol ved.
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Uni versity.

Despite his ownership, Patrick Sunerell had little to do
with the apartnents.® Craven Sunerell nmaintained and managed
the apartnents on his son’s behal f, including negotiating |eases
and filing detainer warrants to evict defaulting tenants until
a state court judge informed M. Sunerell that only the owner
could file such warrants. Rent on the apartnents was collected
from the Bristol University baseball players by the school’s
basebal | coach who remtted the funds to the school’s
bookkeeper, Phyllis Gosnell. Ms. Gosnell deposited the rent
receipts into an apartnent account out of which she paid the
nmonthly expenses on the apartnents and the nortgage owed by
Patrick Sunerell. Both Craven Sunerell and Ms. Gosnell stated
that the apartnent account had been established by M. GCosnell
and that only the two of them had signatory authority on the
account . Ms. Cosnell also testified the account was a
university account. Patrick Sunerell, on the other hand,
testified that he had set up the account in his nanme but
admtted that he had no signatory authority on the account and
appeared to have no knowl edge of M. CGosnell’s signatory

authority. M. Sunerell also had no know edge that Bristol

At the time of the purchase, Patrick Sunerell was
apparently living in Knoxville where he was director of Bristol
University’ s Knoxville branch.
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Uni versity had made a $500. 00 down paynent on the apartnments.

Apparently, neither the debtors’ nor Patrick Sunerell’s 1993
tax return nmde any reference to the Hanpton Apartnents.
However, the 1994 incone tax returns filed by the debtors on
April 15, 1995 listed Hanpton Apartnents as being wholly owned
by them Correspondi ngly, Patrick Sunerell’s 1994 tax return
gave no indication that he owned the apartnments. At trial, both
the debtors and Patrick Sunerell testified that their 1994
returns were incorrect due to an error by their accountant and
that their returns had been recently anended to reflect the
correct ownership.

As further evidence of bad faith, Wachovia refers to a 1990
Cadillac and a 1982 Mercedes used and operated by the debtors as
their personal vehicles, but titled in the nanes of their adult
chi | dren. These autonobiles were not |isted by the debtors in
their schedules as property in which they have an interest. The
evidence offered at trial indicated that the vehicles in
guestion have apparently always been used by the debtors as
their personal vehicles, although they were originally titled in
the nane of Bristol University. On February 19, 1993, Bristo
University transferred the 1990 Cadillac autonobile wth a
m |l eage of 59,300 to Mssy Sunerell and in May 1993, transferred

the 1982 Mercedes autonpbile with mleage of 303,280 to Patrick
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Sunerel | . There is no dispute that no consideration was given
for the transfers. Craven Sunerell testified that he nmade the
transfers on the advice of his accountant, stating “l was just
advised that with - the financial situation was conm ng down the

way it was, we thought it would be a smart thing to do ...~

Notw t hstanding the transfers, the debtors continued to
operate and maintain the autonobiles as their own after the
transfers and do so at the present tinme. The debtors testified
that they rely on these autonobiles for transportation and that
they do not have access to any other vehicles. At his August 3,
1995 deposition, M. Sunerell stated that these vehicles were
used exclusively by him and his wife, but at trial testified
that his previous statenent was no longer true - that the
vehicles are also used by his daughter and son. On cross-
exam nation, M. Sunerell admtted, however, that his son has
anot her autonobile, also a Mercedes, and that his daughter is
away at college, presently studying abroad. He noted that on
occasi on his daughter has taken the Cadillac to school wth her,
but conceded that his wife uses the autonobile nore than his

daught er.

33



VI,

Fed. R Bankr. P. 1009(a) provides that a voluntary
petition, list, schedule or statement may be anended by the
debtor as a matter of course at any tinme before the case is
cl osed. Based on this |anguage, many courts, including the
Sixth CGrcuit Court of Appeals, have concluded that a court has
no discretion to deny a request to amend unless the debtor has
acted in bad faith or prejudice to creditors would result if the
amendnent were all owed. Matter of Yonikus, 996 F.2d 866 (7th
Cr. 1993); Stinson v. WIllianmson (Matter of WIIianson), 804
F.2d 1355 (5th Cr. 1986), appeal after renmand, 844 F.2d 1166
(1988); Lucius v. MlLenore, 741 F.2d 125, 127 (6th Cr.
1984) (per curiam); Doan v. Hudgins (In re Doan), 672 F.2d 831
(11th Cr. 1982); Megallanes v. Wllians (In re Megallanes), 96
B.R 253 (9th Cir. BAP 1988); Ward v. Turner, 176 B.R 424 (E. D
La. 1994), appeal dism ssed, 66 F.3d 322 (5th Cr. 1995), cert.
denied, _ US ., 116 S C. 1027 (1996); In re St.
Angel o, 189 B.R 24 (Bankr. D.R 1. 1995); In re Fournier, 169
B.R 282 (Bankr. D. Conn. 1994).

Several courts have held that in order for an amendnent to
be denied on this basis, bad faith nust be established by clear

and convincing evidence in light of the perm ssive |anguage of
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Fed. R Bankr. P. 1009(a) and the well-established principle
that exenptions are to be liberally construed in favor of the

debtor.*® See Matter of Yonikus, 996 F.2d at 872; In re St.
Angel o, 189 B.R at 26; In re Robbins, 187 B.R 400, 401 (Bankr.
D. Mass. 1995); In re Talno, 185 B.R 637, 639 (Bankr. S.D. Fla.
1995); Kobaly v. Slone (In re Kobaly), 142 B.R 743, 748 (Bankr.
WD. Pa. 1992); Brown v. Sachs (Matter of Brown), 56 B.R 954,

958 (Bankr. E.D. Mch. 1986). O her courts have required a

“strong showi ng of abuse.” See Aneritrust v. Davidson (In re
Davi dson), 164 B.R 782 (Bankr. S.D. Fla. 1994), affirnmed in
part and reversed in part, 178 B.R 544 (S.D. Fla. 1995); In re
Spoor-Weston, Inc., 139 B.R 1009 (Bankr. N D la. 1992),
appeal decided, 13 F.3d 407 (10th Gr. 1993). See also In re
Gaudet, 109 B.R 548 (Bankr. D.R1. 1989) (“clear show ng” of
bad faith of “sufficient magnitude” required). Judge Stair of
this district held in a recent decision that a determ nation of
bad faith sufficient to justify a denial of original or anmended

exenptions? nust be based on a consideration of the “totality of

¥See, e.g., Inre St. Angelo, 189 B.R at 26 (exenptions are
to be liberally construed in furtherance of the debtor’s right
to a fresh start); In re Sivliey, 14 B.R 905, 908 (Bankr. E. D
Tenn. 1981) (an exenption statute nust be liberally construed to
carry out its purpose).

20The courts have, for the nost part, not made a distinction
between a denial of the right to amend exenptions and a deni al
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the circunstances,” wherein both the debtor’s prepetition and

post petition conduct is exam ned, and that prepetition bad faith

unrelated to the bankruptcy case itself, standing alone, is
I nsufficient. In re Cemer, 184 B.R 935 (Bankr. E.D. Tenn.
1995).

Applying this standard to the facts of the present case
this court is not convinced that based on a consideration of the
totality of the circunstances, there has been a sufficient
showing of bad faith in connection with this bankruptcy case
such that the debtors’ exenptions should be denied. Despite
Wachovia's allegation that the debtors fraudulently transferred
their autonobiles prepetition and that they intentionally
concealed their interests in the autonobiles and the apartnents
from this court, the evidence did not clearly establish that
these assets are property of the estate or that the debtors’
actions with respect to these assets were designed to defraud
this court or the debtors’ creditors. Wi | e Wachovia asserts
that the apartnents and vehicles belong to the debtors in all
but nanme only, a better argunent can be made that the assets

rightfully belong to Bristol University. Prior to their

of exenptions because the fornmer usually results in the latter

This correlation is true in the present case. Unl ess the
debtors are allowed to anend the exenptions which the court has
di sal | owed, the debtors will be unable to assert an exenption in

the vast majority of their household goods and furnishings.
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transfer, the vehicles were titled in Bristol University s nane
and presumably paid for by the school. Al t hough the Hanpton
Apartnments were purchased in the name of Patrick Sumerell, they
were purchased for use by Bristol University, Bristol University
made the down paynent and Bristol University enployees coll ected
the rent and paid the bills, including the nortgage, out of a
uni versity account, as some evidence suggests. Adm ttedly, the
debtors |listed Hanpton Apartnents as owned by them on their 1994
income tax return and the debtor Craven Sunerell nmanaged the
property, but it does not appear that the debtors ever
financially benefitted fromthese actions.#

M ni mal evidence was presented to the court regarding the
financial problens sustained by Bristol University and the
debtors that led to the closing of Bristol University and |ater,
to the filing of the debtors’ bankruptcy case,? but it does
appear that the debtors’ actions with respect to the autonobiles

and apartnments were designed to protect the assets from the

20n their original 1994 tax return, the debtors did claim
a deduction of $15,036.00 as a business loss on the apartnents.
However, the debtors had a net |oss of $314,023.00 for 1994, so
t he $15,036.00 had no effect on the inconme taxes payable by the
debtors for 1994, as illustrated by the fact that no tax paynent
was required of the debtors when they anmended the return to omt
t he deducti on.

22l nexplicably, the parties incorrectly assuned that the
court was famliar with the debtors, Bristol University and the
events involving the two that had transpired prior to trial.

37



reach of creditors.® However, from the evidence presented to
the court, it is just as likely that the targeted creditors from
whom t he debtors were shielding the assets were the creditors of
Bristol University rather than those of the debtors based on the
timng of the transactions in question in relation to the
school’s closing and this bankruptcy filing. The autonobile
transfers from Bristol University to the debtors’ children
occurred within the year prior to the closing of the school on
April 29, 1994, when it had several judgnents against it, but
al nost two years before the debtors’ chapter 7 case was filed on
May 15, 1995. The purchase of Hanpton Apartnents took place
| ess than seven nonths before Bristol University closed, so it
is not wunlikely that the apartnments were placed in Patrick
Sunerell’s nane rather than the university's due to the school’s
pendi ng financial difficulties.

Wachovia’s response, of course, is that it is irrelevant
whet her the debtors or Bristol University owned the apartnents
and the vehicles because M. Sunerell was the sole stockhol der

of Bristol University. In its post-trial nenorandum Wachovia

ZAs noted above, M. Sunerell testified that the autonobiles
were transferred to his children based on the advice of his
accountant who told himthat “it would be a smart thing to do”
with “the financial situation ... comng down the way it was.”
M. Sunerell did not clarify whose financial problens pronpted
the transfers, and insufficient evidence prevented the court
fromso determ ning
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refers this court to the case of Eisenberg v. Casale (In re
Casale), 62 B.R 889 (Bankr. E.D.N. Y. 1986), affirned, 72 B.R
222 (E.D.N. Y. 1987), where property owned by the debtor’s
corporation and transferred prepetition to the debtor’s attorney
wi thout consideration was brought into the debtor’s estate
because the transfer was a sham and a fraud as evidenced by the
fact that the debtor and his famly occupied the property and
al ways had, they paid no rent to the attorney, the attorney was
not paying the nortgage and didn’'t know who was, the debtor’s
corporation was paying the nortgage despite the attorney’s
al | eged ownership, and the transfer occurred one nonth after two
substantial judgnents were rendered against the debtor. The
Casal e court ruled that it was not necessary for the trustee to
pierce the corporate veil to bring the corporation’s asset into
the debtor’s estate, concluding that because the debtor was the
beneficial owner of the property at the tinme the bankruptcy case
was filed, the debtor’s equitable interest in the property
becane property of the estate. ld. at 896, citing 11 US.C. 8§
541(a)(1).

Wiile at first blush the Casal e case appears on point to the
present case and therefore persuasive authority, there are
i mportant substantive and procedural differences between the two

cases which renders Casal e inapplicable. First, Casale was a
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turnover action wherein the trustee sought the turnover of
property of the estate pursuant to 11 U S C 8§ 542. The only
i ssue before that court was whether a honme in which the debtor
was residing was property of the estate; the validity of the
debtor’s exenptions was not at issue, so there was no
determ nation by Casale whether the debtor’s conduct warranted
a denial of his exenptions.

Secondly, of significant inportance to the Casale court’s
conclusion that the debtor had an interest in the subject
property was the court’s finding that the debtor’s corporation
which initially owned the property was a shell, a nere facade
for the debtor’s own operations. The corporation’s sole
function was to build and hold legal title to the debtor’s hone
and to serve the personal needs of the debtor. ld. at 898.
Bristol University, on the other hand, from what the court
surm ses, was not a shell corporation. It owned substanti al
assets and was engaged in the business of owning and operating
a school of higher learning, wth three canpuses. Thus, its
corporate structure is not so easily disregarded and its
corporate veil must be pierced before its assets could be

considered part of its shareholder’s bankruptcy estate.?  That

ZOrdinarily, courts are asked to “pierce” the corporation’s
“veil” in order to subject the corporation’s shareholders to
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has not been done in this case.?

It is clear, as illustrated in Casale, that the debtors at
a mni mum have a beneficial interest in at |east the autonobiles
due to their possession and use of the vehicles regardl ess of
who has legal title and that this equitable interest is property
of the estate. This interest should have been disclosed by the
debtors in their schedul es. There has been no request by the
trustee, however, that the debtors turnover these interests and
the court is not convinced that the debtors’ failure to disclose
this equitable interest is of sufficient magnitude to warrant

the conclusion that the debtors have been acting in bad faith.

personal liability for <clains against the corporation. An
attenpt to reach the assets of the corporation in order to
satisfy the debts owed by a shareholder is often referred to as

“reverse piercing.” The inquiry, however, is still the sane:
whet her the facts of the case justify piercing the corporate
veil. See Ainms Investnent, Inc. v. United States of Anerica, 36

F.3d 1097 (6th Cir. 1994) (unpubli shed opinion).

»The fact that a corporation is closely held and the
stockholders are also officers and directors is generally
insufficient to disregard the corporate veil, although such
facts can be evidence of the exercising of dom nion and control.
See McLenore v. Ason (In re B & L Laboratories, Inc.), 62 B.R
494, 503 n.4 (Bankr. MD. Tenn. 1986), citing Kopper d o Fuel,
Inc. v. Island Lake Coal Co., 436 F. Supp. 91, 99 (E. D. Tenn.
1977). For the elenments required to pierce the corporate veil
see Federal Deposit Insurance Corporation v. Allen, 584 F. Supp.
386 (E.D. Tenn. 1984); In re B & L Laboratories, Inc., 62 B.R
at 503; Continental Bankers Life |Insurance Conpany of the South
v. Bank of Alanp, 578 S.W2d 625 (Tenn. 1979).

41



Nor does the debtors’ wundervaluation of their household
furnishings provide a sufficient basis for a finding of bad
faith. Al though it is <clear that these assets were
substantially underval ued, the values were based on the debtors’
opinion of the goods’ |iquidation value, their valuation was
supported by the testinony of their expert and there was at
| east an arguable position that |Iiquidation value was the
appropri ate standard.

As in Cemer, the evidence does establish that the debtors
engaged in prepetition efforts to protect the autonobiles and
arguably the apartnents from the reach of creditors. However ,
except for the debtors’ failure to disclose their equitable
interests in these assets, there has been little evidence of any
m sconduct by the debtors in connection with this case. There
was no evidence that the debtors have failed to cooperate wth
the trustee or that they have engaged in dilatory actions to
delay the admnistration of this case. Waile the court by no
means wshes to mnimze the seriousness of the debtors’
m sconduct, the court does not find that there has been a
sufficient showing of bad faith or fraud, particularly in
connection with the bankruptcy case itself, to justify a denial
of exenptions.

Furthernore, this court is not persuaded that even if the
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requi site showing of bad faith or fraud had been established,
that denial of exenptions, unrelated to the alleged fraud, is
the appropriate renedy. The Bankruptcy Code is silent as to the
effect of fraud on exenptions, except for 8§ 522(g) which deals
with an exenption clainmed as to recovered property.2 3 COLIER ON
BankrupTey 1 522.08 (15th ed. 1995) |Instead, under the Code, fraud
is primarily dealt wth in the context of discharge and
di schargeability such that certain debts are nondi schargeabl e or
a discharge is denied altogether for certain types of fraud.

See 11 U S C. 88 523(a)? and 727(a).?* D sal | owance of

11 U.S.C. 8 522(g) prohibits a debtor from exenpting
property that the trustee recovers pursuant to the avoi dance and
recovery powers of 88 510(c)(2), 542, 543, 550, 551 or 553 of
the Code if the transfer was voluntary or the property had been
conceal ed by the debtor. 3 ColLler on Bankruptey § 522.08 (15th ed.
1995).

’Sections 523(a)(2), (4) and (6) are the so-called fraud
exceptions to discharge. Section 523(a)(2) of the Code provides
that a debt for noney, property, services, etc. obtained by (1)
fal se pretenses, a false representation or actual fraud, or (2)
use of a mterially false witten statenent regarding the
debt ors’ fi nanci al condition wth the intent to deceive
reasonably relied by the creditor, is nondischargeable. Section
523(a)(4) excepts debts for “fraud or defalcation while acting
in a fiduciary capacity, enbezzlenent or larceny,” while 8§
523(a)(6) renders nondischargeable a debt for wllful or
mal i ci ous injury.

2811 U.S.C. 8 727(a)(1l) provides as a basis for a denial of
di scharge that the debtor with the intent to defraud a creditor
or an officer of the estate transferred, renoved, destroyed,
mutilated or concealed property of the debtor within one year
before the date of the filing or property of the estate after
the filing. Under 11 U S.C. 8§ 727(a)(3), a debtor who has
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exenptions is a judicially inposed punishnent generally based on
the equitable prem se that “by fraudul ent conduct the debtor has
forfeited the protection the state would otherwise give.” In re
Clemer, 184 B.R at 942, quoting 3 ColLleErR oN Bankrurtcy § 522. 08
(15th ed. 1995). The overwhelm ng nmgjority of cases wherein
exenptions have been denied because of the debtor’s fraud
involved fraud related to the property in which the debtor
sought to claim an exenption, either the debtor engaged in
fraudul ent prebankruptcy planning by converting nonexenpt assets
into exenpt goods, see, e.g., Mininger v. Mller (In re
MIler), 188 B.R 302 (Bankr. MD. Fla. 1995) and In re Krantz,
97 B.R 514 (Bankr. N.D. lowa 1989); or intentionally conceal ed
an asset and then clainmed it exenpt upon its discovery. See,

e.g., Matter of Yonikus, 996 F.2d at 866 (attenpted anendnent to

conceal ed, destroyed, nutilated, falsified or failed to keep or
preserve any recorded information from which the debtor’s
fi nanci al condition wmy be ascertained nmay be denied a
di schar ge. Subsection 727(a)(4) directs a denial of discharge
for any debtor who knowi ngly and fraudulently in connection with
the case nmade a false oath, presented a false claim offered,
gave, received or attenpted to obtain noney, etc. for acting or
forbearing to act or withholding from an officer of the estate
entitled to possession any recorded infornmation related to the
debtor’s property or financial affairs. A debtor nay be denied
a discharge under 8§ 727(a)(5) for failing to satisfactorily
explain any loss or deficiency of assets, while 8§ 727(a)(7)
allows as a basis for denial of discharge, a conmtnent of any
of the acts specified in paragraphs (2), (3), (4), (5 or (6)
wi thin one year preceding the bankruptcy filing.
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assert exenption in workers’ conpensation award denied due to
debt or having fraudulently conceal ed the cause of action); In re
St. Angelo, 189 B.R at 24 (court held that debtor’s wllful and
fraudulent failure to disclose personal injury litigation barred
debtor from anending exenptions to claim person injury award
exenpt). . ward v. Turner, 176 B.R at 424 (attenpted
anmendnment to claim Louisiana exenption in approximtely 1553
items three years after denial of original exenptions under
Texas law denied for bad faith where debtor had intentionally
wi thheld financial information and conceal ed assets from court
and trustee); In re Larson, 143 B.R 543 (Bankr. D.N D
1992)(bad faith justifying denial of exenptions where debtor
‘ par si noni ousl y’ exenpted nomi nal value for nearly every
exenpted asset, | eaving assets subject to partition and
i qui dati on by trustee).

In the few cases where a trustee or creditor has requested
that a debtor’s exenptions be denied as punishnment for fraud
unrelated to the clainmed exenptions, the courts have generally
been reluctant to do so in the absence of any specific statutory
authority. See In re Hayes, 119 B.R 86 (Bankr. E.D. Va. 1990);
Everwed Co. v. Ayers (In re Ayers), 25 B.R 762 (Bankr. MD.
Tenn. 1982). But see In re Gaines, 106 B.R 1008 (Bankr. WHD.

Mo. 1989), opinion quashed, 121 B.R 1015 (WD. M. 1990),
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di sm ssed, Gates v. Nelson, 985 F.2d 564 (8th G r. 1991). As
not ed above, the Bankruptcy Code supplies no such authority nor
is any provided by the state of Tennessee. See 3 ColLIER ON
Bankruptcy T 522.08 (15th ed. 1995)(if state exenptions are
clainmed, the court mnmust refer to state |aw to determ ne whether
the conduct warrants denial of the exenptions). There is no
Tennessee statute?® either wthdrawing the entitlenent to
exenptions if fraud has occurred or giving the court the
discretion to wthdraw exenption ©privileges under t hese
ci rcunstances, and there are no reported decisions wherein a
Tennessee court has disallowed a claim of exenptions upon a

finding of bad faith or fraud.?

TenN. CobE ANN. 8§ 26-2-115(b) does provide in material part
t hat :

Upon application of the judgnent creditor, the court
may inquire into the truth and sufficiency of the
debtor’s <claim for exenption, and may, where the
debtor knowingly nakes false claim for exenption,
enter an order denying the debtor the right to nake
further claim for exenption as to that «creditor’s
j udgmnent .

As noted by Judge Stair in Cemer, this statute pertains
only to the truth and sufficiency of the assertion of the
exenption and has no bearing on any fraudul ent conduct that may
have occurred prior to claimng the exenption. In re demrer,
184 B. R at 945.

%The Tennessee Suprene Court did state in dicta over a
century ago that:

The exenption laws of the state were intended as a
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In the Ayers case, the trustee argued that the debtors’

claim of exenptions should be denied because the debtors were
guilty of fraud. The debtors therein had failed to claim
certain property exenpt which could have been clainmed exenpt,
ot her property was not dealt with as specifically as it should
have been, and the debtors postpetition purchased property wth
nonexenpt, prepetition funds. In re Ayers, 25 B.R at 778. The
Ayers court concluded that the trustee had not proven that the
debtors were guilty of fraud and further overrul ed the objection
on the basis that the alleged fraud was unrelated to the
exenpti ons. Id. The court quoted with approval the follow ng
| anguage fromthe treati se Co.LIER ON BANKRUPTCY:
Where it can be shown that the debtor has in sone

manner caused the renoval of or has secreted a part of
his property so that it has not been or cannot be

recover ed, or where its di sappearance is not
satisfactorily explained, it has been held by sone
courts that such <conduct forfeits all right to

exenpti ons.
(Citations omtted)

protection to honest poverty - to secure to the
indigent citizen a frugal maintenance for his famly.
They have been construed by the courts with uniform
liberality, and in sone case, perhaps, wth nore
liberality than justice. They were never intended as
a covert behind which a cunning operator could enrich
hi mself by traffic, and still defy his just creditors.

Sinmons v. Lovell, 54 Tenn. (7 Heisk.) 510, 514 (1872).
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Some courts however, have not accepted this rule.

(Citations omtted). In light of the strong exenption
policy of the Code, the latter group of cases should
be foll owed. The grounds for denial of discharge

i ncl ude renoval of assets, and that should be the sole
remedy. Exenptions(s) are not treated by the Code as
a “carrot on a stick” and the famlies of even
di shonest debtors need support and should not becone
charges upon the state.

ld. at 778-779, quoting 3 ColLIER oN Bankruptcy f 522.08 n. 10 (15th
ed. 1981).

Simlarly, in Hayes the trustee argued that the debtor’s
litany of false statements in his Dbankruptcy schedul es
constituted an attenpt by the debtor to defraud his creditors by
concealing his assets and requested that as a consequence of
this conduct, the court deny the debtor’s honestead exenption
Despite the debtor’s volum nous msstatenents and omi ssions in
connection with his bankruptcy case, which caused the court to
question the debtor’s veracity, the court concluded that deni al
of exenptions was not the appropriate renedy. In re Hayes, 119
B.R at 87. As stated by the court:

Egregi ous as the debtor's conduct nmay be, the Court is

unable to cite any Virginia authority squarely

hol ding that a debtor forfeits his right to claimhis

homest ead exenption as a consequence for fraudul ent

conduct. In the absence of relevant Virginia
authority bearing on the question, the Court wll not

deprive the debtor of his entitlenent to his
honest ead exenpti on.
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[T]he Court ... believe[s] that where, as here, state
| aw does not provide for the denial of the honestead
exenmption for fraudul ent conduct, the proper course of
conduct for the trustee to follow is to object to
di schar ge.

Id. at 88-89.

O her courts have shown this sane reluctance even in
ci rcunstances where there is a connection between the fraud and
the exenption. For exanple, in a case fromthe Western District

of Texas, In re Swift, 124 B.R 475 (Bankr. WD. Tex. 1991), the

bankruptcy court refused to deny the debtor’s exenption clains
even though the debtor engaged in prebankruptcy planning wth
the intent to defraud his creditors, stating:

In the absence of a statutory basis for denying a
debtor's exenption (such as that afforded by Section
42.004(a) of the Texas Property Code, for exanpl e),
this court is reluctant to conclude that exenption
claims can be disallowed solely based on a theory of
I nperm ssi ble pre-bankruptcy planning. There of
course is great appeal to preventing a perceived
mal feasor from enjoying the fruits of his or her
mal f easance, especially when the appeal is nade to a
court sitting in equity. See Pepper v. Litton, 308
uS. 295, 307, 308, 60 S.Ct. 238, 245-46, 246, 84

L. Ed. 281 (1939). Nonet hel ess, bankruptcy courts
should not be seduced into such a course of action,
for two reasons. Firstly, such an attack undern nes
existing state |aw property entitlenents, not in

service to the supremacy of a federal enactnent but
merely in an effort to "do the right thing," as it
wer e. A creditor could elimnate exenptions for
"inmproper conduct” in bankruptcy court notw thstanding
the lack of a federal statutory basis, and thereby
deprive the debtor of the very state |aw exenptions
which he or she would enjoy absent bankruptcy ..
Even the Bankruptcy Code itself contenplates the
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preservation of t hose state | aw exenption
entitlenments. 11 U.S.C 8§ 522(b)(2)(A; see In re
Konet, 104 B.R 799, 809 (Bankr. WD. Tex. 1989).
Federal courts should be loathe to interfere wth
such entitlenments absent specific congr essi ona
aut hori zation .. ..
Secondly, the thrust of the Mvant's appeal is at
bottom an attack on the debtor's right to discharge
al beit couched in terms of objections to exenptions.
The Bankruptcy Code and Rules provide specific
procedures for chal lenging entitlenent to discharge
Instituting a case |law procedure such as that
suggested here would create a wholly separate,
unregul ated alternative to the statutory procedures
for objecting to discharge which this court believes
woul d be inconsistent with «clearly expressed
congressional intentions.

Id. at 482-483; see also In re Clemmer, 184 B.R at 944-945
(court’s refusal to deny exenptions as punishment for debtor’s
prepetition conceal nent of assets based in part on absence of
Tennessee statutory or case law authority); In Crews v. First
Colony Life Insurance Conpany (In re Barker), 168 B.R 773
(Bankr. MD. Fla. 1994)(court refused to disallow an otherw se
valid state |aw exenption on the basis of fraud in the absence
of any express authority in the Bankruptcy Code and in |ight of
the availability of other express renedies: deni al of
di scharge, dism ssal of case, and avoidance of the fraudul ent
conveyance); In re Davidson, 164 B.R at 782 (court refused to
deny exenptions as renedy for fraud in absence of specific

statutory authority or “strong showing of abuse” justifying
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exercise of court’s 8§ 105 equitable powers); In re Spoor-Wston
Inc., 139 B.R at 1016.

This court agrees that caution should be exercised before
a court utilizes its equitable powers to fashion a renedy for
fraud that is not expressly authorized by the Bankruptcy Code.
This principle is denonstrated by the Suprenme Court’s ruling in
Taylor v. Freeland & Kronz, 503 US. 638, 112 S C. 1644
(1992), wherein the court held that a trustee in a chapter 7
case could not successfully object to a debtor’s clained
exenption after the tinme provided by Fed. R Bankr. P. 4003(b)
had run, even though the debtor had no colorable basis in |aw
for claimng the exenption. The court rejected the trustee’s
argunent that the court had the discretion to invalidate
exenptions after the expiration of the 30-day period if the
debtor did not have a good faith basis for claimng the
exenptions despite the trustee’'s assertion that such a ruling
woul d encourage abusive, bad faith exenption clains by debtors.
The court observed that debtors and their attorneys face
penal ties under various provisions for engaging in inproper
conduct in bankruptcy proceedings and that these provisions nay
limt any abuses. “To the extent that they do not, Congress may
enact conparable provisions to address the difficulties that

[the trustee] predicts wll follow our decision. W have no
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authority to Ilimt the application of section 522(1) to
exenptions clainmed in good faith.” 1d. at 1648-1649. Al t hough
the court refused to consider whether the courts may disallow
exenptions not clained in good faith based on their § 105(a)
powers (the trustee having not raised this issue before the
| ower courts), inherent in the court’s ruling is the directive
that courts should be wary before providing renedies for policy
reasons for which there is no authority in the Code. See In re
Brown, 178 B.R 722, 725 (Bankr. E.D. Tenn. 1995).

As several courts have noted, the Code expressly provides
ot her punishnents for fraud: a denial of discharge conpletely or
of a particular debt, dismssal of the case, or, if the fraud
was in connection with the transfer of an asset, avoidance of
the transfer and recovery of the asset. See 11 U.S.C. § 548
Clearly, Congress knew how to fashion renedies for fraud.
Congress’ failure to expressly provide for denial of exenptions
in the event of fraud suggests that this omssion was
I ntentional.

Furthernore, caution is particularly appropriate in the area
of exenptions, which have historically been liberally construed
in favor of the debtor, not as a reward but because such a
policy furthers the public interest of pronoting a fresh start

and preventing the debtors and their dependents from becom ng
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conpl etely destitute. In the absence of legislative authority,
any decision that would revise this policy should be rendered
sparingly, only where the fraud or bad faith is of such

magnitude that no other authorized renedy is sufficient to

protect and safeguard the public interest. See 11 U S C 8§
105(a)(“the court my ... tak[e] any action or nmek[e] any
determ nati on necessary or appropriate ... to prevent an abuse

of process”).

I X.

In conclusion, the debtors are directed to file a new
Schedule C setting forth their exenption clainms in accordance
with the rulings of the court set forth in this nmenorandum All
personalty claimed exenpt nust be valued at the value set out in
the appraisal prepared by Kinball Sterling, unless provided
otherwise in this nenorandum An order wll be entered
cont enporaneously with the filing of the nenorandum opi nion.

FILED: April 12, 1996

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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