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In this adversary proceeding, the debtor seeks a
determ nation that an agreenent between it and the defendant,
Message Express Pagi ng Conpany, Inc. (“Message Express”), is a
fi nanci ng arrangenent for the purchase of personalty rather than
an executory contract such that certain paynents by the debtor
to Message Express are avoidable pursuant to 11 U S. C. 88 547
and 549. Presently pending before the court are the parties’
cross nmotions for summary judgnment on the issue of whether the
agreenment in question is an executory contract. Because the
court concludes that the parties’ agreenent is not an executory
contract, the court will grant the debtor’s notion for partial
summary judgnment and deny the summary judgnent notion of Message

Expr ess. This is a core proceeding. See 28 U S C 8

157(b) (2) (A), (F) and (K).

l.

The debtor, Pro Page Partners, LLC, filed for chapter 11
relief on Cctober 23, 2000. Shortly thereafter, Message Express
nmoved the court for an order conpelling the debtor to assunme or
reject in accordance with 11 U S C 8§ 365(d)(2) a certain
al |l eged executory contract between the parties dated January 17,
1997 (the “Agreenent”). By agreed order entered Decenber 21,

2000 (the Agreed Order”), the debtor assuned the Agreenent wth



Message Express, agreeing to make current nonthly paynments of
$4,000 to Message Express as required under the Agreenent and to
cure a $34,500 arrearage by making additional nonthly paynents
of $2, 040. 34 begi nning March 15, 2001. The Agreed Order further
provi ded that “Message Express and Debtor are granted |eave to
file a notion to anmend this order should they determ ne that
such anmendnent is required to protect their respective
interest.”

Subsequently, on March 14, 2001, the debtor noved to anend
or for relief fromthe Agreed Order. The debtor asserted in the
nmotion that it had erroneously concluded that the Agreenent was
an executory contract and that instead, the Agreenent was
“nothing nore than a financing arrangenent for the purchase of
assets.” The debtor noted that contenporaneous with the filing
of the motion, it had commenced this adversary proceeding
seeking a determ nation of the Agreenent’s nonexecutory status.
The debtor requested in the notion that the court vacate the
Agreed Order or, in the alternative, suspend its enforceability
pending the outcone of the adversary proceeding. After a
hearing, the court granted the debtor’s notion and suspended the
Agreed Order, although directing the debtor to escrow the
nmont hly paynents required under the Agreed Order pending a final

adj udi cation of the present adversary proceedi ng.



As set forth in the Agreenent, a copy of which was attached
to the conplaint comencing this adversary proceeding, the
parties contracted in the Agreenent for the debtor to “nmanage
and operate in totality the business of Message Express.” As
consideration for these nmnagenent services, the debtor was to
receive the profit generated by Message Express’ business after
paynent of the business’ expenses and $4,000 a nonth to Message
Expr ess. The parties acknow edged in their Agreenment that
Message Express had received $50,000 from the debtor “for an
option to purchase Message Express” during a nine-year period
for a purchase price of $310, 000. The Agreenent provided that
in the event the debtor exercised the purchase option, the
$4,000 nmonthly paynments nade in connection with the nmanagenent
aspect of the Agreenent would be applied to the $310,000
purchase price. As specified in the Agreenent, the assets which
conprised Message Express included the *“accounts receivable of
Message Express,” the “paging units conprising the custoner base
of Message Express,” the “rights of Message Express under the

Resellers Agreenent between Message Express and Preferred

Networks, Inc.,” a “Z21 paging termnal,” “[t]wo 486 conputers,
the |easehold rights of Message Express to a paging term nal
site on Buffalo Muwuntain and certain space in Johnson City,

Tennessee, and the office equi pnent |ocated at those sites.



O her provisions in the Agreenment required the debtor to
“increase gross collected revenues of Message Express” by $1, 000
per nonth and to “market paging units independently of Message
Express.” The Agreenent permtted Message Express to inspect
the debtor’s books and records relating to the Agreenent at any
time, and specified that the debtor’s obligations under the
Agreenent were to be secured by the personal guaranties of two
nanmed i ndi vi dual s.

The debtor alleges in the conplaint that when the Agreenent
was nmade, Message Express turned over to the debtor the assets
specified in the Agreenent and thereafter the debtor “fully
integrated such assets wth its other operations....” The
debtor further alleges that although “the Agreenent appears to
require that Pro Page segregate and separately account for the
Message Express custoner base from that of Pro Pages’s other
customers, such segregation or separate accounting was never
done but the business of Pro Page was operated as a single
entity.” The debtor alleges that at all tinmes “Message Express
was awar e and consent ed to such busi ness practices,
notw t hstanding the terns of the Agreenent.”

Based on those allegations, the debtor contends that the
Agreenent constitutes an financing arrangenent rather than an

executory contract because: (D Message Express has no



substantial obligations remaining under the agreenent; (2) the
debtor’s only outstanding duty wunder the Agreenent 1is the
paynment of noney; (3) the option provisions of the Agreenent are
not hing nore than a neans for paynent of the purchase price; and
(4) the Agreenent contains all the earmarkings of a financing
arrangenent, including paynent of nonthly installnents of
principal and interest which are applied to the purchase price,
the failure of the debtor to make its nonthly paynents
constitutes a default, and the obligations of the debtor are
personally guaranteed by two of its then owners and officers.
The debtor maintains that because the Agreement is a financing
arrangenent rather than an executory contract, the assets
covered by the Agreenent are property of the debtor’s bankruptcy
estate and “Message Express has no right to any type of
performance under 11 U.S.C. 8 365 that mght be due and ow ng
With respect to an unassunmed executory contract.” The debt or
al so asserts that even though the Agreenent is a financing
arrangenent, Message Express is only an unsecured, unperfected
creditor because there is no |anguage in the Agreenment granting
a security interest and Message Express did not file a UCC -1
financing statenent. Due to this wunperfected and unsecured
status, the debtor seeks to avoid pursuant to 11 U S.C. 88 547

and 549 certain pre and postpetition paynents which it nade to



Message Express.

In its answer to the conplaint, Message Express denies that
the Agreenent is anything other than an executory contract.
Message Express admits that possession of the assets described
in the Agreenent was turned over to the debtor by Message
Express, but denies that there was any transfer of ownership or
title.

On July 2, 2001, the debtor filed the notion for partial
summary judgnent which is presently before this court. In the
notion, the debtor asserts that there is no genuine issue of
material fact and that as a matter of law, “the Agreenent is a
financing arrangenent in the form an installnment sales contract
and not an executory contract.” In support of its notion, the
debtor has submitted the affidavit of +the debtor’s chief
manager, Joe Potter, the responses of Message Express to the
debtor’s first set of interrogatories and request for production
of docunents, and Message Express’ responses to the debtor’s
second request for production of docunments, which includes
copies of the federal inconme tax returns for 1997, 1998, 1999
and 2000 filed by Message Express.

M. Potter states in his affidavit that at the tinme of the
initial $50, 000 paynent, “the assets of Message Express

described in the Agreenent were transferred or delivered to Pro



Page and fully integrated into its conputer system” that those
“assets consisted primarily of approximtely 700 pagi ng account
custonmers or paging contracts previously serviced by Message
Express,” that the “custoners were thereafter billed and
serviced by Pro Page as Pro Page custoners,” and “nonies earned
on these accounts were treated as Pro Page' s incone.” M.
Potter also states that the other “assets described in the

Agreenent never existed, have been abandoned, or no |onger

exist.” In this regard, M. Potter explains that “there was no
agreenent in place between Mssage Express and Preferred
Networks, Inc. at the tinme of the Agreenent,” the accounts

receivable of Message Express existing on the date of the
Agreenent “have either been collected by Pro Page and the
proceeds used in its operations or abandoned,” the |easehold
interests in the termnal site on Buffalo Mountain and for space
in Johnson City, Tennessee were abandoned, and “the Z21 paging
termnal was destroyed by |ightening on Decenber 31, 1998.~

M. Potter notes in his affidavit that “the Agreenent has
been treated by Pro Page for federal incone tax purposes as a
capital acquisition and the property acquired depreciated on Pro
Page’s tax return.” M. Potter also states that “Message
Express has not requested any financial or other information

regarding Pro Page at any tinme during the pendency of the



Agreenment” and that “Message Express never insisted that Pro
Page increase its revenues by $1,000.00 per nmonth.”

The sane day that the debtor filed its nmotion for partia
summary judgnent, Message Express filed its own sumary judgnment
nmotion, wherein it asks the court to declare the Agreenment an
executory contract within the neaning of 11 U S . C. 8 365 and
dismss the debtor’s conplaint. Message Express asserts that
the Agreenent is an executory contract because performance under
the contract remains due to sonme extent on both sides: paynent
and exercise of the purchase option by the debtor and a
corresponding transfer of legal title to the assets by Message

Express once the option is exercised and paynent conpl et ed.

1.

The court will first address Message Express’ assertion that
there is no basis under Fed. R Cv. P. 60 for settting aside
the Agreed Order and that the debtor admtted the Agreenment is
executory by assumng it pursuant to the Agreed O der. Message
Express contends that because of this admssion it would be
prejudiced by a different determnation at this late date in
that had the debtor asserted at the beginning of the underlying
chapter 11 case that the Agreenment was not executory, Message

Express would have litigated and resolved the issue at that tine



wi thout incurring further fees and expenses.

The court finds these argunents to be without nerit. Wth
respect to the Fed. R Cv. P. 60 argunment, the court notes that
the Agreed Order specifically reserved the prospective right of
the parties to request that the Agreed Order be anended. As
such, the Agreed Oder was not final. Because Rule 60 only
applies to final orders, it presents no barrier to the debtor’s
request that the court determ ne the Agreenent’s status.

Wth respect to Message Express’ prejudice argunent, the
court notes that this adversary proceeding was filed |less than
six nonths after the chapter 11 case was filed and |ess than
four nmonths after entry of the Agreed O der. Regar dl ess of
whet her the debtor raised the issue at the beginning of the case
or six nonths |ater, Message Express would still have to incur
the expense of defending this adversary proceeding and the

executory contract determnation. In light of this slight del ay?!

111 U.S.C. 8§ 365(d)(2) generally allows a chapter 11 debtor

up until confirmation of a plan in which to assune or reject an
executory contract. An exception may be nade when a party to
the <contract specifically requests and the <court in its

discretion determnes that an earlier deadline should be
i nposed. See, e.g., In re Physician Health Corp., 262 B.R 290,
292 (Bankr. D. Del. 2001). Even when a party requests an
earlier deadline, however, it has been noted that “the debtor
should at |east be allowed the 120 day period during which a
debtor is granted the exclusive right to formulate a plan for
reorgani zation, unless a conpelling reason is established for
shortening the tinme.” See In re Taber Farm Associates, 115 B.R
(continued...)

10



and the fact that the expenses woul d have been borne by Message
Express anyway, the court finds no basis for concluding that the
debtor should be barred at this tine from chall enging the status
of the Agreenent.

A sonmewhat simlar argunent was presented to a bankruptcy
court in the case of In re Fitch, 174 B.R 96 (Bankr. S.D. 111
1994), wherein the debtors initially assumed an installnment
contract for the purchase of a business, but subsequently
proposed to treat the contract seller as a secured creditor in
their chapter 12 plan. The seller objected to the plan on the
basis that the debtors were estopped from changing their
characterization of the contract. Id. at 100. The court
rejected this argunent, concluding that the seller had not shown
any prejudice. Id.

The court also noted that debtors cannot change the nature
of a contract from nonexecutory to executory nerely by electing
to assune it. “[A] debtor’s assunption of what is, in actuality,

a security agreenment would result in that creditor receiving a

1(...continued)

455, 457 (Bankr. S.D.N. Y. 1990). As previously stated, Message
Express filed a notion to conpel the debtor to assune or reject
the Agreenent although it was not necessary for the court to
rule on the notion due to the parties’ subm ssion of the Agreed
Or der. The court observes, however, that Message Express’
notion was filed only 20 days after the debtor’s bankruptcy case
was conmenced.

11



preference over other secured creditors whose clains are subject

to nodification.” Id. at 101. A simlar result of course would

be reached in the present case if this court determ ned that the
Agreenment was nonexecutory, but that the Agreed Order could not
be set aside. In light of the possibility of this inequitable
result to the other creditors, the lack of prejudice to Message
Express, and the nonfinality of the Agreed Oder, the court
concludes that it is appropriate to address the nerits of this

adversary proceedi ng. 2

L.

The court now turns to the issue of whether the Agreenent
is in fact an executory contract. In In re Terrell, the Sixth
Circuit Court of Appeals observed that “[t]he Bankruptcy Code
does not explicitly define the term ‘executory contract.’ The
| egi slative history, however, indicates that Congress intended
the term to be defined as a contract ‘on which performance

remai ns due to sone extent on both sides. Terrell v. Al baugh
(In re Terrell), 892 F.2d 469, 471 (6th Cr. 1989)(quoting S.

Rer. No. 95-989, at 58 (1978), reprinted in 1978 U S C C AN

2The court notes that, in effect, this ruling was previously
made when the court granted the debtor’s March 14, 2001 notion
requesting that the Agreed Order be anended or for relief by
suspendi ng the Agreed Order.

12



5787, 5844). In a footnote in the Terrell decision, the court

st at ed:
Congress apparently had in mnd the definition of
executory contracts set forth in Countryman, Executory
Contracts in Bankruptcy: Part I, 57 Mnn. L. Rev. 439,
460 (1973). Professor Countryman defined an executory
contract for the purposes of the Bankruptcy Code as “a
contract wunder which the obligation of both the
bankrupt and the other party are so far unperforned
that the failure of either to conplete perfornmance

would constitute a rmaterial breach excusing the
performance of the other.” Id. at 460.

In re Terrell, 892 F.2d at 471 n.2. The Sixth Crcuit further
noted that while federal law defines the term executory
contract, “the question of the |egal consequences of one party’s
failure to performits remaining obligations under a contract is
an issue of state contract law.” Id. at 471.

The issue before the court in Terrell was whether a |and
sal e contract was an executory contract within the nmeaning of 11
US C § 365. The debtors in Terrell argued that the contract
was nerely a security interest anal ogous to a nortgage such that
the obligation was subject to the crandown provisions of the
Bankruptcy Code. The creditor on the other hand maintained that
the contract was executory which if assunmed nust be perforned
according to its terns. | d. Uilizing the definition of an
executory contract quoted above, the court concluded that the

contract was executory. Material obligations were left to be

13



performed by both parties to the contract: the debtors were
obligated to nmke installnent paynents for several nore years
and the creditor had not surrendered legal title to the property
even though he had given occupancy. ld. at 472. Furt hernore
under Mchigan law, the failure of either party to perform his
remaining obligations would give rise to a material breach
allowing the other party to avoid continued performance. |Id.

In its notion for summary judgnment, Message Express asserts
that the facts of the instant case are analogous to those in
Terrell in that obligations remain to be perforned by both
parties: the debtor nust conplete the nonthly paynents and upon
that conpletion, Message Express nust surrender legal title to
the assets. In response, the debtor notes that there is a
critical distinction between Terrell and the present case in
that Terrell involved a contract for the sale of real property
while the Agreenent herein concerns the sale of personalty.
According to the debtor, under Tennessee law, legal title to
personal property or goods is transferred upon delivery such
that any retention or reservation of title after delivery to the
buyer amounts to a nere retention of a security interest, citing
TenN. Cooe AWN. 8 47-2-401(2) and Jahn v. Quintrell (In re Tom
Wods Used Cars, Inc.), 21 B.R 560 (Bankr. E.D. Tenn. 1982).

As such, the debtor argues that Message Express surrendered

14



title to the assets covered by the Agreenent when they were
delivered and, therefore, Message Express has no renaining
obl i gati ons under the Agreenent.

From a review of the Agreenent, the only renaining
obligation on the part of Message Express is that set forth in

paragraph 8 which provides: “Message Express, upon exercise of

the option, agrees to convey the foregoing property, together

with any accessions, additions, inprovenments or replacenent
property or after-acquired property.” The issue arises as to
whether this obligation is illusory in light of the previous

transfer of possession or whether the obligation is material
such that under Tennessee |aw, Message Express’ failure to
perform would constitute a breach entitling the debtor to
damages, specific performance or rescission of the Agreenent.
The answer to this question would appear to turn on whether
title passed upon delivery as the debtor contends or whether
further action to “convey” the property is required as Message
Express mai ntai ns.

A portion of the assets covered by the Agreenent, i.e., the
conmputers, paging termnal, office equipnent and paging units,

are “goods” as defined under the Uniform Comrercial Code. See

15



TENN.

CooE ANN. 8§ 47-2-105(1).° Wth respect to when title to the

sal e of goods passes, the Uniform Commercial Code, as adopted in

Tennessee, provides in part the follow ng rul es:

TENN.

(1) Title to goods cannot pass under a contract for
sale prior to their identification to the contract (8§
47-2-501), and unless otherwise explicitly agreed the
buyer acquires by their identification a special
property as limted by chapters 1-9 of this title.
Any retention or reservation by the seller of the
title (property) in goods shipped or delivered to the
buyer is |imted in effect to a reservation of a
security interest. Subject to these provisions and to
the provisions of the chapter on Secured Transactions
(chapter 9 of this title), title to goods passes from
the seller to the buyer in any manner and on any
conditions explicitly agreed on by the parties.

(2) Unless otherwise explicitly agreed title passes to
the buyer at the tinme and place at which the seller
conpletes his performance wth reference to the
physi cal delivery of t he goods, despite any
reservation of a security interest and even though a
docunent of title is to be delivered at a different
time or place; and in particular and despite any
reservation of a security interest by the bill of
| adi ng:

(a) if the contract requires or authorizes the
seller to send the goods to the buyer but does not
require him to deliver them at destination, title
passes to the buyer at the tine and place of shipnent;
but

(b) I f the contract requires delivery at
destination, title passes on tender there.

CooE AN, § 47-2-401 [U.C.C. § 2-401].

STenN. Cobe ANN. 8 47-2-105(1) provides in part that:

“ Goods” means al | t hi ngs (1 ncluding specially
manuf act ured goods) which are novable at the tine of
identification to the contract for sale other than the
money in which the price is to be paid, investnent
securities (chapter 8 of this title) and things in
action.

16



From a review of these provisions as applied to the facts
of the present case, it would appear that “[u]lnless [the
parties] otherwise explicitly agreed,” title to the goods
covered by the Agreenent passed when they were delivered by
Message Express to the debtor and, at nost, all that Message
Express retained pending receipt of paynent was a security
i nterest. The Agreenent does not specifically address when
title to the assets being sold would pass; instead, the contract
sinply states, as noted above, that upon exercise of the option,
Message Express will “convey” the property.

From a review of the Tennessee law on point, it does not
appear that this |anguage constitutes an “explicit agreenent” as
to the passage of title. In AHCI, Inc. v. Short, the Tennessee
Court of Appeals was presented with the issue of whether the
purchaser and possessor of certain restaurant equipnment had
title to the property even though it had not conpleted all of
the paynents required under purchase agreenent. AHCI, Inc. .

Short, 878 S.W2d 112 (Tenn. App. 1993). The agreenent in that

case did not specifically address passage of title, but did
state that upon fulfillment of the purchaser’s purchase
obligations wunder the agreenent, “it is wunderstood by both
parties that the equipnent, rights and use thereof, shall belong

then and forever to [purchaser].” Id. at 114. Not wi t hst andi ng

17



this |anguage, the Tennessee Court of Appeals concluded that
this provision did not neet the criteria for a “title retained
contract.” In reaching this conclusion, the court relied on the
directive expressed by the Tennessee Supreme Court that:

Unl ess the | anguage of the contract clearly makes out
a conditional sale, this Court will not extend the |aw
of Conditional Sales by inplication....

If there is doubt whether or not the contract
presented is or is not a contract of conditional sale,
the doubt wll be resolved against holding such
contract a conditional sale.

ld. at 114-15 (quoting Matthews v. Archie, 268 S . W2d 334, 336

(1954)).
Wiile this holding is instructive to the case at hand, the

second portion of the Short opinion is particularly relevant as

the court went on to note that:

Even assum ng, arguendo, that [the contract
provided for title to be retained pending paynent, the
purchaser’s] interest is |limted to an unperfected
security interest under the UCC. ... Section 401(1)
of Article 2, codified at Tenn. CooE AWN. 8§ 47-2-401(1)
l[imts the interest of a seller who retains title to
the goods but delivers them to the purchaser to that
of a security interest. The statute, as pertinent
here, provides: “Any retention or reservation by the
seller of the title (property) in goods shipped or
delivered to the buyer is limted in effect to a
reservation of a security interest....”

ld. at 115.

As additional authority for its ruling, the Short court

18



referenced* the Tom Wods Used Cars decision cited by the debtor
herein. In that case, the seller of an autonobile asserted that
he remained the owner despite delivery to the purchaser because
the purchaser had not nmade paynent and the seller had not
surrendered control of the title certificate. In re Tom Wods
Used Cars, 21 B.R at 565. Based on the |anguage of Teww. Cooe
ANN. 8§ 47-2-401(1) quoted above, Bankruptcy Judge Ralph Kelley
rejected this argunent, stating “[i]t is inportant to understand
that the parties to a sale can agree on when title passes only
to a degree. Any retention or reservation of title in the

seller after delivery to the buyer amunts to retention of a

“The Tennessee Court of Appeals in Short also cited the
bankruptcy court decision of Waver v. Ford Mdtor Credit Co. (In
re McFarland), 112 B.R 906 (Bankr. E.D. Tenn. 1990), as support
for its ruling. Al though the Short decision was rendered in
Novenber 1993, the court failed to note that the MFarland
deci sion had been reversed by the district court in 1990 and
that this reversal was upheld by the Sixth Crcuit Court of
Appeals in 1991. See In re MFarland, 131 B.R 627 (E.D. Tenn
1990), aff’'d , 943 F.2d 52, 1991 W 175279 (6th Cr. Sept. 10
1991). McFarl and involved an autonobile retail sales contract
which was subject to acceptance by a lending institution and
concerned the question of whether the purchaser had rights in
t he autonobile upon possession or when the lending institution
subsequently accepted the contract. The appellate courts
concluded that the purchaser had nere possessory rights in the
autonobile until the contract was accepted, which acceptance was
a condition precedent to the contract comng into being. 131
B.R at 633. MFarland is distinguishable fromthe facts of the
present case which concerns passage of title under an existing
contract since MFarland involved the issue of title under a
contract which had not yet <cone into existence due to a
condition precedent.

19



security interest.” 1d. See also In re Phillips, 77 B.R 648,

649-50 (Bankr. E.D. Tenn. 1987)(debtor wth possession of
equi prent was deened owner despite letter agreenent which
contenplated that title would not pass until other docunents
were conpleted and signed); Tewn. Cooe ANN. 8§ 47-1-201(37)(A) (“The
retention or reservation of title by a seller of goods
notw t hst andi ng shi pnent or delivery to the buyer (8 47-2-401)
is limted in effect to a reservation of a ‘security
interest.””).

The correctness of these holdings is supported by cases from
ot her jurisdictions construing the same U C. C provision as TeEN\w
CobE ANN. 8 47-2-401. For exanple, in a decision under Chio |aw,
the Sixth GCircuit Court of Appeals noted that under a
conditional sales contract providing that the equipnment would
remain the property of the seller until the purchase price was
paid, the seller’s “retention of title had the effect of the
reservation of a security interest” under the Uniform Conmerci al
Code. Derryberry v. FCA Leasing Corp. (Matter of DeVita Fruit
Co.) 473 F.2d 585, 588 (6th Cir. 1973) (citing O#o Rev. CobE AN
8§ 1302.42(A) (U.C.C § 2-401(1)). Anot her court, applying the
same Chio statutory provision, has simlarly concl uded:

While the Uniform Commercial Code does permt the

parties sone power by allowing the parties to agree as
to when title will transfer, the Code and the casel aw

20



place a limtation on this power. In short, if the
seller attenpts to retain title after delivery or

until paid in full, all the seller gets is a security

i nterest.
Associ ated Indus. v. Keystone GCen., Inc. (Matter of Keystone
Gen., Inc.), 135 B.R 275, 279 (Bankr. S.D. Cnhio 1991). See

also In re J. Adrian Sons, Inc., 205 B.R 24, 26 (Bankr.
WD. N Y. 1997) (“Section 2-401(1) places limts on the parties’
contractual freedom Specifically, 8 2-401(1) negates any
attenpt to forestall passage of title beyond the nonment of final
delivery; contract |anguage purporting to do so nerely results
in a security interest being retained.”). Based on these
authorities, this court concludes in the present case that title
to the conputers, paging termnal, office equipnment and paging
units passed when these assets were delivered to the debtor.

O her assets covered by the Agreenent, Message Express’
interest in a certain resellers agreenent, accounts receivable
and the custoner accounts of Message Express, are not “goods”
within the nmeaning of the Uniform Commercial Code, but instead
constitute accounts and contract rights. While such sales are
generally governed by Article 9 of the UCC ,° specifically

excepted from the scope of the chapter is “a sale of accounts

°See TenN. Cooe ANN. 8 47-9-109(3) (fornmerly Tenn. Cooe ANN. 8§ 47-
9-102(1)(b)).
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as part of a sale of the business out of which they arose”;
“an assignnment of accounts ... which is for the purpose of
collection only”; and “an assignnment of a right to paynent under
a contract to an assignee that is also obligated to perform
under the contract.” See Tenn. Cooe AN 8 47-9-109(d)(4),(5) and
(6) (formerly Tenn. Cooe ANN. 8 47-9-104(f)). Thus, there appears
to be no statutory |aw addressing the passage of title of
accounts or contracts rights as in the present case.

Despite this absence, it would appear that the debtor is
correct wth respect to the distinction between sales of
personalty and realty. The statute of frauds, as enacted in
Tennessee and many other states, requires transfers of real
property to be in witing in order to be effective. See TENN.
CobE ANN. 8 29-2-101(4). No simlar statutory requirenment applies
to conveyances of personal property. Si nce possession of these
assets has previously been delivered to the debtor, it is
difficult to understand how any future refusal or failure on the
part of Message Express to “convey” the assets to the debtor, as
the Agreenent appears to require, would be a material breach,
entitling the debtor to all of the contract renedies generally
avai l able wupon the occurrence of a breach, 1i.e., specific
per f ormance, damages or rescission. Specific performance woul d

be appear to be duplicative since the debtor already has
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possession and all of the attributes of ownership even in the
absence of a bill of sale executed by Message Express. No
damages would be generated by any refusal to “convey”; nor
woul d rescission and return of the paynents be ordered since the
debtor in effect already has the benefit of its bargain.?®

The majority of courts which have considered this issue have
concl uded, based on the Uniform Commercial Code as adopted by
the various states, that an agreenent for the sale of personalty
is not an executory contract if the seller has surrendered
possessi on, even though the agreenent specifically provides for
retention of title pending conpletion of paynents. In the nost
recent decision which this court was able to |locate, the
debtors, one year prior to their bankruptcy filing, entered
into an agreenment for the purchase of a neat-processing business
and its underlying assets. See In re Fitch, 174 B.R at 99.
The agreenent provided for paynent over seven years at which
time title to the business property would be delivered to the
debtors. In their chapter 12 plan, the debtors proposed to

treat the seller as a secured creditor and pay him the reduced

®The only exception to this conclusion would be wth respect
to the two | easehold interests referenced in the Agreenent since
these interests constitute real property rather than personalty.
However, M. Potter’s unrefuted affidavit indicates that both of
these |eases have been previously abandoned. As such, any
failure by Message Express to convey those interests could not
constitute a breach of the Agreenent.
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value of the collateral rather than the anmount renaining due
under the contract. The court overruled the seller’s objection
to the plan, concluding that the contract was not executory
since physical possession of the personal property had been
delivered at the tinme the contract was signed and the seller’s
only remaining obligation was delivery of a bill of sale upon
conpl etion of paynents. 1d. at 102.

As authority for this conclusion, the Fitch court cited
UCC 88 2-401(1) and 1-201(37) as enacted in Illinois (which
are identical to Tew. Cooe AW 88 47-2-401(2) and 47-1-
201(37)(A)) for the proposition that “retention or reservation
of title by a seller of goods notw thstanding delivery to the
buyer is limted in effect to a reservation of a security
interest.” Id. (citing 810 ILL. Cow. StaT. AWN. 8 5/1-201(37)).
O her courts have reached simlar outcones. See In re Hartnman,
102 B.R 90, 94 (Bankr. N.D. Tex. 1989)(contract for the sale of
goods nonexecutory citing U CC § 2.401(a)); In re MDaniel,
89 B.R 861, 875 n.10 (Bankr. E.D. Wash. 1988)(duty to provide
bill of sale for personal property did not render the contract
executory, citing UCC 8 2-401(1) that any reservation or
retention of title is limted to a security interest); In re
Hart, 61 B.R 135, 136 (Bankr. D O. 1986) (seller’s

reservation of title wunder contract for sale of business
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property constituted security interest under U C C 8§ 2-401(1)).
See also Inre Lewis, 185 B.R 66, 68 (Bankr. N.D. Cal. 1995)(in
agreenent concerning an installnment sale with a balloon paynment
of an autonobile, the court noted that “a nmere installnent sale
no |longer involves an executory contract when the seller has
already delivered the thing sold’); GCeneral Mtors Acceptance
Corp. v. Rose (Matter of Rose), 21 B.R 272 (Bankr. D.N.J.
1982) (i nst al | ment sal es contract IS nonexecut ory wher e

aut onobi |l e has already been delivered). . Giffel v. Mrphy
(In re Wegner), 839 F.2d 533, 537 (9th Cir. 1989)(contract for
sale of cattle was executory where under Mntana |aw, transfer
of ownership of cattle cannot be acconplished by the nere taking
of possession; duty to provide a bill of sale was a materi al
obl i gation).

A contrary result was reached in Walker v. Goodwin (In re

Meadows), 39 B.R 539, 540 (Bankr. WD. Ky. 1984), wherein the

court concluded that a contract for the sale of a marina, which
i ncluded both real and personal property, was executory despite
the debtor’s possession and control of assets because the
creditor had a duty to transfer clear title upon settlenment.
Noti ceably absent from the decision was any discussion of the
Uni f orm Comrer ci al Code provisions which other courts have found

to be determnative. 1In light of this absence, this court finds
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Meadows unper suasi ve.

Anot her deci sion which should be addressed is that of In re
Bencker, wherein the court considered the issue of whether a
contract for the purchase of a nobile hone was executory. See
In re Bencker, 122 B.R 506 (Bankr. WD. Mch. 1990). It was
argued therein that pursuant to McH Cow. Lans ANN. 8 440. 2401(2)
(U CC 8§ 2-401), title to the nobile hone passed when the hone
was delivered despite the ternms of the purchase contract which
provided that transfer of title would not occur until the hone
was paid in full. Id. at 510. Anot her M chigan statute,
however, which applied solely to nobile honmes, provided that
“lawful transfer and ownership of a nobile honme” was provided by
a certificate of title. | d. (citing McH AbvmN CooeE r.
125.01101(1)(e)) . The Bencker court reconciled these two
conflicting provisions by holding that the specific provisions
of the Mobile Hone Commi ssion Act governed over the nore general
provi sions of the Uniform Comrercial Code. ld. at 511. Si nce
the purchaser would be unable to obtain title wthout the
assistance of the seller because of Mchigan's specific
statutory scheme for nobile hones, the seller’s obligation to
relinqui sh ownership or provide the necessary assistance to the
buyer to obtain the certificate of title would be a material

breach, rendering the contract executory as to both parties.
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ld. at 511-12.

The Bencker decision is consistent with the conclusion
reached by this court herein. But for the specific Mchigan
statute on nobile hone conveyances, the Bencker court would have
concluded that Mchigan’s version of UCC § 401 controlled
such that title passed upon delivery. In the present case,
there is no such conflict with Tennessee’s version of UCZC 8§
2-401, i.e., TenNn. Cooe ANN. 8 47-2-401, so it is controlling as to

the debtor’s ownership interest.

| V.
The Sixth Grcuit Court of Appeals recently sunmarized the

standards for considering a notion for sumrmary judgnent:

Rule 56(c) of the Federal Rules of G vil Procedure
governs notions for summary judgnent in adversary
proceedi ngs in bankruptcy court. ... Summary judgnent

is proper if “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving
party is entitled to a judgnment as a matter of law.”
Fed. R Gv. P. 56(c). When reviewing a notion for
sunmary judgnent, the evidence, all facts, and any
inferences that may be drawn from the facts nust be
viewed in the light nost favorable to the nonnoving
party. Mat sushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 89 L. Ed.=2d
538 (1986). To prevail, the non-novant nust show
sufficient evidence to create a genuine issue of
material fact. Kl epper v. First Am Bank, 916 F.2d
337, 342 (6th G r.1990). ... Entry of summary judgnent
is appropriate “against a party who fails to nake a
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showi ng sufficient to establish the existence of an
el ement essential to that party’'s case, and on which
that party will bear the burden of proof at trial.”
Celotex Corp. v. Catrett, 477 U S. 317, 322, 106 S.
Ct. 2548, 91 L. Ed.2d 265 (1986).

Poss v. Mrris (In re Mrris), 260 F.3d 654, 665 (6th Cr.

2001).

V.

Based on all the foregoing, the court concludes that the
Agreenent is not an executory contract. | nst ead, the Agreenent
is sinmply a financing arrangenment for the sale of personalty as
the debtor alleges. Although there are conpeting affidavits as
to what the parties intended in the Agreenent, it 1is not
necessary for the court to resolve this conflict since the true
economc nature of the transaction 1is apparent from an
exam nation of the Agreenent itself. Granted, at first gl ance
the Agreenent does appear to be a nmanagenent agreenent in
conjunction with an option to purchase, as Message Express
asserts. However , managenent agreenents for a business

generally provide for a set fee to the nanager or a share of the

profits to encourage proper nanagenent. The Agreenent herein
grants all the profit to the nanager, i.e., the debtor, with the
purported owner retaining only a nonthly fee. Because the

ability to share in the profits is quite possibly the nost
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i nportant benefit of ownership, the arrangenent in the Agreenent
suggests that ownership has been transferred to the debtor.
This conclusion is not negated by the fact that the Agreenent
requires the debtor to increase the business’ gross revenues by
$1,000 per nonth since Message Express had no ability to share
in this increased revenue under the terns of the Agreenent.

The true nature of the Agreenent is buttressed by the
undi sputed fact that possession of all of the assets of the
busi ness were imediately turned over to the debtor, with the
debt or being responsible for all expenses of the business, i.e.,
another attribute of ownership. Finally, and maybe nost
inmportantly, is the fact that the entire purchase price for the
assets along wth a reasonable rate of return would be paid in
full by the end of the option period by way of the $4,000
mont hly “managenent fee,” such that no further paynent would be
required for the debtor to exercise its “purchase option.” |t
sinply defies logic that the Agreenent is a true option to
purchase when nmany of the assets to be purchased under the
Agreenent, i.e., the accounts receivable, conputers, office
furniture, etc., would have been collected or obsolete prior to
the end of the nine-year period. This was a financing
arrangenent, pure and sinple, and the |anguage in the Agreenent

whi ch provides for a “conveyance” of the assets upon exercise of
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the “option” was under Tenn. Cooe ANN. 8 47-2-401 not hing nore that
the retention of a security interest, rather than absolute
ownership interest. As such, the debtor is the owner of the
assets in question. Accordingly, an order wll be entered
contenporaneously wth the filing of this nmenorandum opinion
denying the notion for sumrmary judgnment by Message Express and
granting the debtor’s notion for partial summary judgnent.

FI LED: August 31, 2001

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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