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This adversary proceeding is before the court on the notion
for sunmary judgnment filed by the plaintiff, Southeast Financia
of Jefferson Cty, Inc. (“Southeast”), on July 30, 1999. As
di scussed below, the notion will be denied, the court having
concluded that genuine issues of material fact remain as to
various elenents of 11 U S. C. 8§ 523(a)(2)(B). This is a core

proceeding. See 28 U S.C. §8 157(b)(2)(1).

I .

From the facts which can be gleaned from the pleadings, it
appears that on or about March 19, 1998, the debtor signed a
note and security agreenent, promsing to pay Southeast the sum
of $3,177.84 over 24 nonths at the rate of $132.41 per nonth.?
Subsequently, on Septenber 22, 1998, the debtor borrowed the
addi tional sum of $702.69 from Southeast. This anount plus the
bal ance on the previous loan were consolidated to nake a new
loan in the anpbunt of $4,152.00, to be repaid at the rate of
$173. 00 per nonth over 24 nonths.

On Novenber 9, 1998, the debtor filed for chapter 7 relief,

initiating the case underlying the present adversary proceeding.

The principal anmount of the |oan was $2, 384. 04. O that
anount, only $777.48 was paid directly to the debtor. Anot her
$1,291.03 was paid on the debtor’s behalf and the renmaining
$315.53 went to purchase various types of insurance.
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Thereafter, on February 16, 1999, Southeast filed its conpl aint
seeking a determnation that the obligation owed Southeast by
the debtor was nondi schargeable under 11 U S. C 8§ 523(a)(2)(B)
because the debtor allegedly obtained the Septenber 22, 1998
| oan through the use of a false witten statenent regarding his
financial condition. In support of its nmotion for summary
judgnment on this issue, Southeast has submtted the affidavit of
Peggy Harville, a branch manager of Southeast and the enployee
of Southeast who dealt wth the debtor in connection with the
Sept enber 22 | oan. Sout heast has also submtted the debtor’s
deposition transcript dated June 24, 1999, and the debtor’s
answers as supplenented to certain interrogatories propounded by
Sout heast, along wth copies of the 1loan docunentation in
guesti on.

The witten statenent concerning the debtor’s financial
condition which is the crux of Southeast’s conplaint is the
“Renewal Money Request” signed by the debtor in connection with
the Septenber 22 | oan. According to the affidavit of M.
Harville, the Renewal Money Request is a Southeast form
“specifically designed for existing borrowers to apply for a new
or refinance |oan.” The top third of the one-page form has
space to insert personal information on the borrower, including

nanme, address, phone nunber, enployer, length of enploynent, and



sal ary. The mddle third of the page has a one-line space
entitled “Southeast A/C’ in which the borrower’s current account
information with Southeast may be |isted, a one-line space to
note whether the borrower rents or owns his own hone and the
mont hl y paynent, and half a dozen lines presumably to list other
debts of the borrower. The bottom third of the form has lines
for the gross anount of the | oan approved, the terns, the anount
of the cash advanced, the date approved, the signature of
approving officer, and the purpose of the renewal, along with a
small computation area which conpares the borrower’s tota
monthly net incone to his or her nonthly paynments to determ ne
the debt to incone ratio. At the very bottom of the page are
lines for the applicants’ signatures along with this printed
statenment: “I hereby authorize +the person to whom this
application is made, or any credit bureau or other investigative
agency enployed by such person, to investigate the references
herein listed or statements or other data obtained from me or
from any other person pertaining to ny credit and financial
responsibility.”

Ms. Harville states in her affidavit that “[i]t is the
policy of Southeast Financial of Jefferson Cty, Inc. to base
its determ nation of whether to approve or deny a Renewal Mbney

Request from an applicant, whose existing loan is in good



standing, primarily on the debt to incone ratio of the applicant
as stated on the Renewal Request.” She additionally states
that “[i]t is also the policy of Southeast Financial of
Jefferson City, Inc., when reviewing Renewal Mney Requests to
rely entirely to [sic] information provided by borrowers who
have a recent prior loan with Southeast Financial of Jefferson
Cty, Inc.[,] which loan is in good standing, unless facts
become known which indicate additional inquiry is necessary.”
From the debtor’s deposition testinony and the affidavit of
Peggy Harville, it appears that M. Harville interviewed the
debtor to obtain the necessary information to conplete the
Renewal Mbney Request and, thereafter, the debtor signed the
form In her affidavit, M. Harville states that in conpleting
the request, she asked the debtor to provide her with a conplete
list of all debts owed by himat the tinme and that in response,
he nanmed the creditors listed on the form nanmely Heilig-Mers,
Fifth Third Bank, and Southern Finance, along wth the nonthly
paynents owed to each.? M. Harville stated that she used this

information to conpute the debtor’s income to debt ratio for the

2ln addition to the nanme of the creditors and nonthly
paynents, the Renewal Mney Request form also has space to |ist
the date, anount, date of |ast paynent and bal ance for each of
the various obligations. Except for the debt to Southeast, none
of this information was filled in wth respect to any of the
listed obligations.



pur pose of determ ning whether to grant his application. Based
on her calculations that the debtor had an excess incone over
debt percentage of 51% and the debtor’s “apparent steady
enpl oyment history” as reflected by the fact that he was still
enpl oyed with the enployer he listed on the original |oan, M.
Harville determned that the debtor was qualified for the
addi tional | oan.

According to debtor’s interrogatory answers, it appears that
when the Septenber 22 |oan was nmade, the debtor, in addition to
Sout heast and the three other creditors |listed on the request
form also was obligated to Pioneer Credit, Providian Processing
Service, Security Finance, and Credit Store, for nonthly
paynments of $60.00, $100.00, $60.00, and $100.00, respectively.
Ms. Harville states in her affidavit that “[i]f Mchael Walter
Brown had disclosed the additional four (4) creditors and

respective nonthly paynments as set forth in his Supplenental

3Ms. Harville states in her affidavit that she “arrived at
this percentage by dividing the income anpbunt remaining after
nmont hly debt paynments (including the paynent on the new | oan,
but excluding the old loan) by the total incone.” The nonthly
net incone is listed at $2,320.00 and the nmonthly paynments total
$1,229.00. Using Ms. Harville s fornula, the difference between
$2,320.00 and $1,229.00, i.e., $1,091.00, would be divided by
$2, 320. 00, which based on the court’s conputation, produces a
quotient of 47% rather than 51% Because Ms. Harville's
affidavit does not set forth Southeast’s guidelines in extending
credit, the court is wunable to determ ne whether the debtor
woul d have still obtained the loan if Ms. Harville's conputation
had shown 47% rather than 51%



Answers to Interrogatories, the percentage would have only been
39% which would not have qualified himfor the new | oan applied
for, despite his enploynent history.”

Based on the foregoing, Southeast contends that the debtor
signed a witten statenment concerning his financial condition,
that the statenent is materially false, that the debtor nade
such statenent either with intent to deceive Southeast or wth
reckl ess disregard for the actual facts, and that Southeast
reasonabl y relied upon t he debtor’s fal se st at enent .
Accordi ngly, Southeast requests sunmmary judgnent in its favor.

The debtor has not responded to the notion.

.

“In order to establish the nondischargeability of a debt
[under 8§ 523(a)(2)(B)], the plaintiff nust show that the debt
was obtai ned by use of a witing that:

(1) was materially false;

(2) respecting the debtor’s or an insider’s financial

condi tion;

(3) on which the plaintiff reasonably relied; and

(4) that the debtor caused to be nmade or published with the

intent to deceive.”

First Nat’'l Bank of Centerville v. Sansom 1998 W. 57307 at **2



(6th Cr. February 2, 1998)(citing 11 U S. C 8 523(a)(2)(B)).
“Section 523(a)(2)(B) applies not only to docunents styled as
‘financial statenents,’” but to any false statenents nade in
witten loan applications.” F.D.I.C. v. Lefeve (In re Lefeve),
131 B.R 588, 593 (Bankr. S.D. Mss. 1991). Furthernore, “[a]
witten statenment does not have to be physically prepared by a
debtor in order to satisfy the in witing requirement of §
523(a)(2)(B). [CGtation omtted.] The in witing requirenment

is satisfied if the existence of the witten statenent was
ei ther signed, adopted and used or caused to be prepared by the
debtor.” First Int’l Bank v. Kerbaugh (In re Kerbaugh), 162
B.R 255, 262 n.3 (Bankr. D.N.D. 1993). Accordingly, the
Renewal Money Request form signed by the debtor neets 8§
523(a)(2)(B)’s requirenment of a witing respecting the debtor’s
financial condition.

Wth respect to the elenment of material falsity, “[a]
materially false statenment has been defined as: one that
contains an inportant or substantial untruth. The neasuring
stick of material falsity is whether the financial institution
would have made the loan if the debtor’'s true financial

condition had been known.” First Nat’'l Bank of Centerville wv.
Sansom (In re Sansonm), 224 B.R 49, 54 (Bankr. MD. Tenn.

1998) (quoting Flem ng Co. v. Eckert (In re Eckert), 221 B.R 40,



44 (Bankr. S.D. Fla. 1998)). “[T]he failure to |list,
conceal ment or understatenent of assets or liabilities is
ordinarily a msstatenent considered ‘material.’” ld. (citing
In re Poskanzer, 143 B.R 991 (Bankr. D.N.J. 1992)).

Sout heast alleges that the Renewal Mney Request was false
because it did not list all of the debtor’s liabilities and that
the falsity is material because the debtor would not have
qualified for the loan if all of his debts had been disclosed.
Al though the evidence certainly establishes that all of the
debtor’s liabilities were not included on the request form it
is not clear that all of the liabilities were required to be
listed. There is no heading on the form that directs the
applicant to list all debts or other such |anguage nandating

such a listing. See, e.g., In re Kerbaugh, 162 B.R at 262
(application required applicants to provide “true and conplete”
information regarding their nonthly income, nonthly rental
paynents and credit information); Comrunity Nat’l Bank & Trust
Co. of New York v. Aycott (In re Aycott), 54 B.R 578, 579
(Bankr. E.D.N. Y. 1985)(application form states “List all debts

i ncluding those accounts on which you are a co-nmaker, guarantor

or endorser”). I nstead, on Southeast’s form there is only a
graph: along the left are three lines wth headings for
information concerning an existing Southeast account, the
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borrower’s rental or nortgage paynent, and an autonobile | oan
across the top are colums |abeled “ARTICLE, DATE, AMOUNT,
TERVS, DATE LAST PAYMENT, BALANCE, and HOWP?”; and there are two
subheadi ngs under the word “TERMS" |abeled “NO MOS.” and “NO
PYMTS. ” There is no |anguage |ocated anywhere on the form
whereby the applicant nmust certify or state that the information
contained therein is conplete or that it represents a full and
accurate picture of the applicant’s financial information. See,

e.g., Horowitz Finance Co. v. Hall (In re Hall), 109 B.R 149,

154 (Bankr. WD. Penn. 1990)(application was sworn to on its
face as being accurate). Ms. Harville does state in her
affidavit that in conpleting the form she instructed the debtor
to provide a conplete list of all debts owed by himat the tine.
However, the debtor testified to the contrary during his
deposi tion. In response to the question, “You've listed quite
a few people there that weren’t listed on your application for

the loan. Any reason for that?” the debtor responded:

| guess at the tinme, they just cut ne short. They
said that’s enough, you know, because | feel that as
anxious | am to get the noney, they're even nore

anxious to give nme the noney, because | guess | was a
good payer. That’'s the way | felt, you know. Besides
that, if | renmenber that application, it’s not |ong
enough to list everybody you know...everybody you owe.

At the another point in the deposition, the follow ng exchange

t ook pl ace:
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Questi on: But you weren’t behind on your paynents to
the other creditors? There wasn't a reason that you
didn’t disclose those to Southeast Financial at the
time you were getting the | oan?

Answer : No, sir. Like | said earlier, | think they
actually just cut ne short, l|ike that’s enough, you
know. It was like...like | said, as anxious as | was
to get the noney, they were just as anxious to give ne
t he noney.

Questi on: So, you're saying that you think that they
told you “That’s enough, | don't need to know anynore
of your creditors”?

Answer : No, they just nore or less said that’'s good
enough. That’s enough, you know.

Question: That’ s enough, when you were telling them

who you owed, they said, “That’s enough | don’t need

to know anynore”?

Answer: Really, | guess when | was giving thema |ist

of my big tinme creditors, | guess, you know, they were

li ke that’s good enough, you know. So | guess | was

i n good standi ng, you know.

Because the debtor’s deposition testinony contradicts Ms.
Harville's affidavit, a genuine issue of material fact exists on
the issue of whether the Renewal Mney Request was in fact
fal se. The conpleted form is false only if the debtor was
directed or understood that he was required to reveal all of his
l[itabilities to Ms. Harville. O herwise, the formis not false
since there is no representation thereon that all of the
debtor’s obligations are |isted.

The above colloquy also tends to cast doubt on Southeast’s

assertion that it actually and reasonably relied on information
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given it by the debtor in making the | oan. See Bank One,
Lexington, N A v. Wolum (In re Wolum, 979 F.2d 71, 75-76
(6th Cr. 1992)(there are two conponents to the reliance el enent
in a 8 b523(a)(2)(B) action: actual reliance and reasonable
reliance). The United States Supreme Court explained in Field
v. Mns, 516 U S 59, 76-77, 116 S. C. 437, 446-447 (1995),

t hat Congress may have placed the reasonable reliance
requirenent in 8§ 523(a)(2)(B) because it was concerned that
consuner finance conpanies were encouraging borrowers to submt
false or inconplete |loan applications for the purpose of
insulating the |ender in the event of the applicant’s

bankr upt cy. See Redburn v. Arnbrustmacher (In re Redburn), 202

B.R 917, 927 n.24 (Bankr. WD. Mch. 1996). The Suprene Court
quoted the follow ng passage from the House Report on the 1978

Act :

It is a frequent practice for consumer finance
conpanies to take a list from each |oan applicant of
ot her | oans or debts that the applicant has
outstanding. Wiile the consuner finance conpani es use
these statenents in evaluating the credit risk, very
often the statenments are used as a basis for a false
financial statenent exception to discharge. The forns
that the applicant fills out often have too little
space for a conplete list of debts. Frequently, a
| oan applicant is instructed by a loan officer to I|ist
only a few or only the nost inportant of his debts
Then, at the bottom of the form the phrase “lI have no
other debts” is either printed on the form or the
applicant is instructed to wite the phrase in his own
handw i ti ng.
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Field v. Mans, 516 U.S. at 77, 116 S. Q. at 447 n.13 (quoting
H R Rep. No 95-595, at 130-131, reprinted in 1978 U S . C.C. AN
5787, 6091.

Nevert hel ess, the court does not conclude that a consumer
fi nance conpany such as Sout heast can never establish actual and
reasonable reliance with respect to an application such as the
one in question as sonme courts have held. See In re Redburn,
202 B.R at 927 n.24 (“[A] finance conpany that clainms it relied
solely upon a debtor’s witten loan application in extending a
loan will have failed to show reasonable reliance.”). Rat her ,
t he reasonabl eness of the reliance will be judged by this court
based on the totality of the circunstances. See In re Sansom

224 B.R at 55.% Relevant considerations in this regard include:

‘n the case of Security Federal Credit Union v. Carter (In
re Carter), 78 B.R 811, 818 (Bankr. E.D. Mch. 1987), the court
stated the foll ow ng:

It is appropriate ... that bankruptcy judges ook wth

a jaundiced eye wupon plaintiffs’ <clainms of being

deceived by false financial statenents when: (a) the

proofs indicate that the financial statenent is unduly
restrictive wth respect to size and conpletion
requirenents, (b) the loan officer conpletes the
application in his or her own handwiting, giving the
loan applicant no time to go home and carefully
prepare a list of his debts, but instead requires him

to dictate them “off the cuff” in the rush of the

application process, or (c) a financial statenent

purports to require information (like addresses and
account nunbers, etc.), but the creditor disregards

the applicant’s failure to provide it, thus |eading

(continued...)
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1. The existence of prior business dealings between the
parties;

2. \Whether any warnings would have alerted a reasonably
prudent person to the debtor’s m srepresentations;

3. Whether mniml investigation would have uncovered the
i naccur aci es; and

4. The creditor’s standards for evaluating creditworthiness
and the standards or custons in the industry.

ld. (citing 4 ColLler oNn Bankruptey § 523.08[2][d] (15th ed. 1998)).
Furthernore, “[r]easonable reliance is not a rigorous standard”’
and “operates to bar a discharge only where the creditor’s
reliance was so unreasonable as to negate the existence of
actual reliance.” In re Sansom 224 B.R at 55.

To support its assertion that Southeast reasonably relied

upon the application, Ms. Harville states in paragraphs 11 and

12 of her affidavit that:

M. Brown’s previous |oan w th Southeast Financial of
Jefferson Cty, Inc. was in good standing on Septenber
22, 1998, and the records of Southeast Financial of
Jefferson City, Inc. indicated that he had been honest
and forthcomng with regard to his previous disclosure
of debt and his promses to repay. |In ny judgnent, as
manager and |loan officer, based on the information
avai l able on Septenber 22, 1998, no other inquiry
seened necessary, nor was it required by the nornal
busi ness poli ci es, practices and  procedures of

4(C...continued)

the borrower to believe that the fornms requirenents
need not be seriously considered. Moreover, if a
credit bureau report can be feasibly obtained, the
trier of fact may fairly expect that it would be
obt ai ned unl ess good reason exi sts not to.
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Sout heast Fi nancial of Jefferson Gty, Inc.
In light of the assertions by the debtor during his deposition
that in deciding whether to nake the |oan, Southeast was nore
interested in the debtor’s paynment history than a full picture
of his financial condition, a genuine issue of material fact
also exists with respect to whether Southeast actually and
reasonably relied on the “representations” in the application.
Simlarly, the debtor’s deposition testinony raises a genuine
issue as to whether the om ssions fromthe application were nade
with the intent to deceive or with gross reckl essness. See In
re Sansom 224 B.R at 57 n.11 (“gross recklessness is not
characterized by inadvertence” but neans “flagrant, indicating
mental attitude of the debtor that would be the evidentiary

equi val ent of intent to deceive”).

L1l
Fed. R Cv. P. 56, as incorporated by Fed. R Bankr. P.
7056, mandates the entry of sunmary judgnent “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of |aw. In ruling on a

nmotion for summary judgnment, the inference to be drawn from the
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underlying facts contained in the record nust be viewed in a
light nost favorable to the party opposing the notion. See
Schilling v. Jackson G| Co. (In re Transport Assoc., Inc.), 171
B.R 232, 234 (Bankr. WD. Ky. 1994)(citing Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 106 S. Ct. 2505 (1986)). See also
Street v. J.C. Bradford & Co., 886 F.2d 1472 (6th G r. 1989)
Because genuine issues of material fact remain in this
proceedi ng, sumrary judgnent is inappropriate. Accordingly, an
order will be entered in accordance with this menorandum denyi ng
Sout heast’s notion for sunmary judgnent.

FI LED: Septenber 2, 1999

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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