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First Tennessee Bank ("Bank") has filed a notion to dis-
m ss for |ack of subject matter jurisdiction or for abstention if
the court does have subject matter jurisdiction. For the reasons
hereinafter stated, the notion is sustained and this adversary
proceedi ng shall be dism ssed.

Several nont hs before this bankruptcy case was filed, the
pl ai ntiffs bought and paid for a subdivision|ot owned by the debt -
or, Don WIllianms Construction Co., Inc. ("debtor"). The |lot was
subject to a deed of trust held by the Bank to secure repaynent of
t he subdi vi si on devel opnent | oan. The debtor executed a warranty
deed in favor of plaintiffs but the Bank never rel eased its deed of
trust on the lot. It is unclear whether the Bank was ever called
upon to do so by the debtor. The plaintiffs do not allege they had
any direct contact with the Bank regardi ng rel ease of the deed of

trust as to this |ot.

The plaintiffs have brought suit agai nst the Bank and t he
bankruptcy trustee. They argue that the Bank should be required to
rel ease the nortgage or that the Bank is estopped to enforce it.
In the alternative, they ask the court to determ ne how nuch pl ai n-
tiffs nust pay the Bank to have the nortgage rel eased. Only one
prayer for relief concerns the trustee. The court is requested to
determ ne the proper anount of the plaintiffs' claimin the bank-
ruptcy case for the purposes of paynent by the trustee even though

the trustee has not objected to plaintiffs' claim

Bankruptcy courts have subject matter jurisdiction of
bankruptcy cases, proceedings arising in a bankruptcy case, pro-

ceedi ngs ari si ng under t he Bankruptcy Code, and proceedi ngs rel at ed
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to a bankruptcy case. 11 U S.C. 8§ 1334(a) & (b). The power of a
bankruptcy court to render a final decision varies according to
whet her a proceeding is a core proceedi ng or a non-core proceedi ng.
In a core proceedi ng, the bankruptcy court can enter a final order
subject to appeal to the district court. 1In related proceedi ngs
t he bankruptcy court's decision is automatically reviewed de novo
by the district court, unless the parties consent to a final deci-

sion by the bankruptcy court. 28 U S.C. 8§ 157(b) & (c).

The Bank contends this is not even a rel ated proceedi ng,
but if it is, the court should abstain. 28 U S.C. 81334(b) and 28
U S.C. 8157(a). The Bank admts the nmandatory abstention statute
does not apply and suggests discretionary abstention. 28 U S.C
81334(c). The plaintiffs argue that this is a core proceeding, and
since it is a core proceeding, the court obviously has subject

matter jurisdiction and should not abstain.

Core or Non-core

There are several provisions in the statute that m ght
include this dispute as a core proceeding. 28 U S.C. § 157(b)(2)
(A, (B, (K, &(0O. However, these provisions cannot be extended
too far. The division of proceedings into core and non-core was
intended to deal with the constitutional principle set out by the
Suprene Court in Northern Pipeline Const. Co. v. Marathon Pi pe Line
Co., 458 U.S. 50, 102 S.Ct. 2858, 73 L.Ed.2d 785 (1982). Core
proceedi ngs include only those disputes in which the bankruptcy
court may constitutionally enter a final decision w th no opportu-

nity for an Article Ill judge to consider the issues except by



appel l ate review. The courts nust construe the statutory provi-
sions for core proceedings to abide by the constitutional princi-
ple. Cain Partnership, Ltd. v. Pioneer Investnent Services Co. (In
re Pioneer Inv. Serv. Co.), 946 F. 2d 445, 449, 22 Bankr.C.Dec. 118
(6th Cr. 1991); 3 Davib G EPSTEIN, ET AL., BANKRUPTCY 88 12-2 & 12-3
(1992).

Whet her a proceeding is core or non-core depends on both
the formand the substance of the proceeding. M chigan Enpl oynent
Security Comm ssion v. Wl verine Radio Corp., 930 F.2d 1132, 21
Bankr. Ct.Dec. 932, 24 Collier Bankr.Cas.2d 1702 (6th Gr. 1991).
See al so Sanders Confectionery Products Inc. v. Heller Financial,
Inc., 973 F.2d 474, 483 (6th Cr. 1992); Cain Partnership, Ltd. v.
Pi oneer I nvestnment Services Co. (Inre Pioneer Inv. Serv. Co.), 946

F.2d 445, 449, 22 Bankr.Ct.Dec. 118 (6th Gir. 1991) (dicta).

Some proceedings are an integral part of the adm nistra-
tion of the bankruptcy case. They are peculiarly bankruptcy pro-
ceedi ngs, though the outcone nay totally depend on pre-bankruptcy
events and non-bankruptcy |law. The court nust al so consider the
under | yi ng purpose and the potential effect of the proceeding rel a-
tive to the bankruptcy case. Anobng other factors, the court shoul d
consider the nature of the parties' clains and defenses, how the
di spute may affect the adm nistration of the bankruptcy case, and
whet her the dispute involves the rights and liabilities of the
debt or or other parties that arose out of the bankruptcy case. Cf.
M chi gan Enpl oynent Security Conm ssion v. Wl verine Radi o Corp.
930 F. 2d 1132, 1144-45 (6th Cir. 1991). The |line between formand



substance i s not always cl ear, and many types of disputes nay cone

Within the court's subject matter jurisdiction.

The plaintiffs brought this suit for the obvi ous purpose
of freeing their property fromthe bank's nortgage. They did not
bring suit for the purpose of determ ning the anount of their claim
or the bank's claimin the bankruptcy case. Any effect on the

clainms will be incidental

The di spute al so does not involve property of the bank-
ruptcy estate. The plaintiffs' |lot did not becone property of the
bankruptcy estate because it was owned by the plaintiffs when the

debtor filed bankruptcy. 11 U S.C. § 541(a).

Thi s proceeding i s not peculiar to bankruptcy or aninte-
gral part of the adm nistration of the case. It does not involve
rights or liabilities arising out of the bankruptcy case. At nost,

t he outcome may affect the adm nistration of the bankruptcy case.

A di spute between creditors is not automatically a core
proceedi ng sinply because it may affect the anount of the credit-
ors' clains in the bankruptcy case. The court concludes that this

IS not a core proceeding.

Subj ect Matter Jurisdiction

The plaintiffs argue that the court has subject matter
jurisdiction because this dispute will affect their claimand the
bank's claimin the bankruptcy case. The court has jurisdictionif
this is at least a non-core related proceeding. 28 U.S.C. 88

157(c) & 1334(b).



A dispute between two creditors that will affect their
clainms in the bankruptcy case may be within the court's jurisdic-
tion as a non-core related proceeding. Kaonohi Chana, Ltd. v.
Sutherland (In re Kaonohi GChana, Ltd.), 873 F.2d 1302 (9th Gr.
1989); Enmerson v. Marty (In re Mark Benskin & Co., Inc., 135 B.R
825 (Bankr. WD. Tenn. 1991); Haden v. Edwards (I n re Edwards), 100
B.R 973 (Bankr. E.D. Tenn. 1989); Churchill Cabinet Co. v. Conti -
nental Illinois Nat. Bank & Trust Co. (In re Destron, Inc.), 38
B.R 310 (Bankr. N.D. Ill. 1984).

The Sixth Circuit has held that subject matter jurisdic-
tion exists if a decision by the bankruptcy court would pronote
efficient and fair adm nistrati on of bankruptcy cases. Kelley v.
Nodine (Inre SalemMrtg. Co.), 783 F. 2d 626, 635 (6th Gr. 1986).
See also, In re S F. Canbridge Associates, 135 B.R 529 (Bankr
E.D. Tenn. 1991) (Stair); United States v. Farnmers State Bank (In
re Al exander), 49 B.R 733 (Bankr. D. N.D. 1985). The Sixth Cr-
cuit has alsorelied on the simlar test of whether the outcone of
t he proceedi ng can conceivably have an effect on the bankruptcy
case. M chigan Enpl oynent Security Conmm ssion v. Wl verine Radio
Corp., 930 F.2d 1132, 1140-43 (6th Gr. 1991); Pacor, Inc. v. Hig-
gins, 743 F.2d 984 (3d Cir. 1984).

The Bank did not introduce any evidence other than the
pl eadi ngs to support its notion to dismss. This nakes the Bank's
notion to dismss a facial challenge to jurisdiction. Courts have
classified chall enges to subject matter jurisdiction as facial or
factual. Mortensen v. First Federal Savings & Loan Associ ation,

549 F.2d 884 (3d Cr. 1977); WIlianmson v. Tucker, 645 F.2d 404
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(5th Gr. 1981); Mellon Bank v. Union National Bank, 118 B.R 31
(Bankr. W D. Pa. 1990).

In a facial challenge, the defendant argues that the
court does not in fact have jurisdiction. A court can decide a
factual challenge only if the defendant introduces evi dence, other
t han t he pl eadi ngs, to show that the court does not have jurisdic-
tion. Titus v. Sullivan, 4 F.3d 590 (8th Cr. 1993); Yuksel wv.
Northern American Power Technol ogy, 805 F.Supp. 310 (E. D. Pa
1992); Prudenti al - Bache Securities, Inc. v. Lisle, 659 F.2d 190 (N.
D. 111. 1987).

In a facial chall enge the defendant argues that the facts
all eged inthe conplaint are not sufficient toinvoke jurisdiction.
This is only a challenge to the conplaint itself. 5A CHARLES A

WRI GHT, ET AL., FEDERAL PRACTICE AND PROCEDURE § 1350 at 211-212 (1990).

The conpl aint alleges jurisdiction on two grounds. The
first ground is that this proceeding will affect the amount of the
plaintiffs' and the Bank's clainms in the bankruptcy case, and the
amount s nust be determined in order to conplete the adm nistration
of the bankruptcy case. Second, the conplaint requests the court
to determ ne how nmuch the plaintiffs nust pay the bank for a re-
| ease, and suggests that the bankruptcy trustee cannot conplete
the admi nistration of the bankruptcy case w thout a decision on
this point, because it is necessary for the trustee to eval uate the

plaintiffs' claim

For the purpose of deciding a facial challenge to juris-

diction, the court presunes that the facts alleged in the conpl ai nt
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are true. Wl liamson v. Tucker, 645 F.2d 404 (5th Cr. 1981);
Prudenti al - Bache Securities, Inc. v. Lisle, 659 F.2d 190 (N. D
[1l. 1987); see also Ohio National Life Insurance Co. v. United

States, 922 F.2d 330 (6th Gr. 1992).

The conplaint's allegations regarding jurisdiction fall
into two categories. First are the factual allegations. They set
out the facts regarding the plaintiffs' and the Bank's dealings
with the debtor. These allegations also reveal that the Bank and
the plaintiffs have filed clains in the bankruptcy case. Second
are the allegations that the court nust resolve this dispute in
order for the trustee to conplete the adm nistration of the bank-

ruptcy case.

The court is required to apply the presunption of truth
to the factual allegations; however, the court is not required to
apply the presunption of truth to conclusory allegations. Sexton
v. Barry, 233 F.2d 220 (6th G r. 1966). Plaintiffs allege the
conclusion that this dispute nust be resolved in order for the
trustee to adm ni ster the bankruptcy case. The conpl ai nt does not

allege facts to support the truthful ness of this conclusion.

The presunption that the alleged facts are true is al so
used for deciding notions under Rule 12(b)(6). Rule 12(b)(6) pro-
vides for dism ssal on the ground that the conplaint fails to state
a clai mupon which relief can be granted. Feb. R Baxr P. 7012;
FED. R Qv. P. 12(b)(6). For the purposes of Rule 12(b)(6), the
presunption applies only to facts alleged in the conpl ai nt and not

to legal conclusions. Briscoe v. LaHue, 663 F.2d 713 (7th Gr.



1981) aff'd 460 U.S. 325, 103 S.C. 1108, 75 L.Ed.2d 96 (1983);

Sexton v. Barry, supra.

For exanple, a conplaint may all ege the defendant com
mtted fraud as defined under Tennessee | aw. I f the defendant
chal | enges t he conpl ai nt by a noti on under Rule 12(b)(6), the court
cannot presune the truth of the allegation that the plaintiff com
mtted fraud under Tennessee law. It is nmerely a conclusion. The
facts alleged in the conplaint nust state a claimfor fraud under

Tennessee |law. Sexton v. Barry, supra.

The sane problemarises with the plaintiffs' conplaint.
The conplaint asserts that this dispute nust be resolved in order
for the trustee to adm nister the bankruptcy case, but the facts

al l eged do not support this assertion.

The result is no different even if the court should pre-
sune the truth of all the allegations regarding jurisdiction, even
t hose that are not supported by facts alleged in the conplaint. At
nost, the allegations reveal that the Bank and the plaintiffs have
filed clainms in the bankruptcy case and the outcone of this dispute
may affect those clains. They also reveal that the |l ot in question

did not become property of the bankruptcy estate.

Under the nobst expansive reading of Kelly v. Nodine,
supra, the bankruptcy court may have jurisdiction of a dispute
between creditors if it wll affect their clainms in the bankruptcy
case. This does not nean that the court will always have subject
matter jurisdiction sinply because the dispute between the credi-

tors wll affect their clains in the bankruptcy case, and certainly
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does not nean that the court shoul d al ways exerci se subject matter

jurisdiction when it nay exist.

A resolution of this dispute by the court will not pro-
note the efficient and fair adm nistration of the bankruptcy case.
The di spute may incidentally affect the parties' clains. The real
pur pose of the conplaint is to free the plaintiffs' lot fromthe
bank's nortgage. The lot is not and never was property of the
bankruptcy estate. The issues do not involve questions of bank-
ruptcy law. The bankruptcy trustee is named as a defendant but is

essentially a bystander.

The court concl udes that the all egati ons of the conpl ai nt
are not sufficient to denonstrate subject matter jurisdiction
Normally the court would grant the plaintiffs an opportunity to
anend the conplaint to cure this problem However, even if the
court has jurisdiction, the court is of the opinionthis is a prop-

er case for discretionary abstention.

Abst enti on

The statute allows a court to abstain "in the interest of
justice, or inthe interest of comty with state courts or respect
for state law. " 28 U S.C. 81334(c)(1). Though the statute refers
to the abstention by the district court, the question has in effect
been referred to the bankruptcy court. 28 U.S.C. § 157(a); FeED. R
Bankr. P. 5011.

The courts have | i sted nunerous factors that nay be rel e-

vant when deci di ng whet her or not to abstain. See, e.g., Republic
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Reader's Service, Inc. v. ©Mgazine Service Bureau, Inc. (In re
Reader's Service, Inc.), 81 B.R 422, 429 (Bankr. W D. Tex. 1987);
Christensen v. Tucson Estates, Inc. (In re Tucson Estates, Inc.),
912 F.2d 1162, 1166-1167 (9th Cir. 1991).

In the Sal em Mortgage case, the Sixth GCrcuit said:

The degree to which a related proceeding is

rel ated to t he bankruptcy case, as a practical

matter, will doubtless be an inportant factor

in the decision whether to abstain.
Kelley v. Nodine (In re SalemMrtg. Co.), 783 F.2d 626, 635 (6th
Cir. 1986). See also, Duvoisinv. Foster (Inre Southern Industri -

al Banking Corp.), 809 F.2d 329 (6th Cr. 1987).

QG her courts have abstained from | awsuits brought by
creditors to determ ne | arge unli qui dated cl ai ns agai nst t he debt or
and the bankruptcy estate. See, e.g., Christensen v. Tucson Es-
tates, Inc. (In re Tucson Estates, Inc.), 912 F.2d 1162 (9th G r
1992); Bright v. Southern Technical College, Inc. (In re Southern
Technical College, Inc.), 144 B.R 421 (Bankr. E. D. Ark. 1992);
Sout hmark Prinme Plus v. Sout hmark Storage Associates Limted Part-
nership (In re Southmark Storage Associates Limted Partnership),

132 B.R 231 (Bankr. D. Conn. 1991).

This proceeding i s even nore appropriate for abstention.
The dispute is only slightly related to the bankruptcy case. It is
not a suit to establish the plaintiffs' or the Bank's cl ai magai nst
t he bankruptcy estate. It is a dispute between two creditors over

t he Bank's nortgage on the plaintiffs' subdivision lot. The dis-
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pute may affect their clains in the bankruptcy case but only inci-

dental | y.

The conpl aint raises only state | awissues. The parties
are all local. The state courts are as convenient for the parties
as this court, and there is no need for the |onger reach of the
bankruptcy court's personal jurisdiction. The plaintiffs have not
poi nted out any barrier totheir bringing suit in state court. The
notion to dismss was filed early so that this proceedi ng has not
progressed too far. Abstention should not i npose extra work on t he

parties or cause any del ay.

On the other hand, this court's subject nmatter jurisdic-
tion is in doubt. Because this appears to be a non-core rel ated
proceeding, a final decision requires action by another court—de
novo review by the district court—w th the added del ay (assum ng
the parties do not consent to a final decision by the bankruptcy
judge). 28 U.S.C. 8§ 157(c). Nothing suggests the Bank woul d con-

sent .

Abstentionis justifiedintheinterest of justice, com -
ty with the state courts, and respect for state |aw Br ookl yn
Jenapo Federal Credit Union v. Shain (In re Shain), 47 B.R 309
(Bankr. E.D. N. Y. 1985); In re Jodan's Pro Hardware, 49 B.R 976
(Bankr. E. D. Ws. 1985); Geschke v. CLDC Managenent Corp. (In re
CLDC Managenent Corp.), 58 B.R 176 (Bankr. N. D. Ill. 1985); see
al so Gabel v. Engra, Inc. (Inre Engra, Inc.), 86 B.R 890 (S. D
Tex. 1988); In re Esteves Excavation, Inc., 56 B.R 802 (Bankr. D
N.J. 1985).
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Thi s nmenorandumis the court's findings of fact and con-
cl usi ons of | aw. FED. R Bankr. P. 7052. The court will enter an

order.

At Chattanooga, Tennessee.

BY THE COURT

R Thomas Stinnett
U. S. Bankruptcy Judge
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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF TENNESSEE
Sout hern Di vi si on

In re
DON W LLI AMS CONSTRUCTI ON CO. Bankr upt cy Case
I NC. No. 91-13102

GERALD D. WHI TE &
KAREN S. WH TE, Adver sary Proceedi ng
No. 94-1081

Plaintiffs

V.

JERRY FARI NASH, Trustee

| n Bankruptcy, and

FI RST TENNESSEE BANK,

Def endant s

ORDER
For the reasons stated in a Menorandum Qpinion filed

cont enpor aneously herew th,

It is ORDERED t hat the notion of First Tennessee Bank i s

sustai ned and this adversary proceeding is dismssed.

ENTER:
BY THE COURT

R THOVAS STI NNETT
UNI TED STATES BANKRUPTCY JUDGE

[entered January 13, 1995]



