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Thi s adversary proceedi ng i nvol ves the proper interpretation
of the confirmed chapter 11 plan in the underlying bankruptcy
case with respect to paynent of the claim of the Public Building
Authority of the Cty of Johnson GCty, Tennessee (“PBA").
Presently before the court are the parties’ cross-notions for
sunmary judgnent. For the reasons stated hereafter, the notion
of defendant First Tennessee Bank will be denied as the court is
unabl e to conclude that there are no disputed issues of fact and
that First Tennessee is entitled to judgnent as a matter of |aw
Simlarly, the notion of the plaintiffs will be denied except as
to the conclusions that PBA's claimwas not a tax claim and the
plan contenplated the escrow of $320,000 from the foreclosure
sale proceeds pending resolution of PBA's claim regardl ess of
the anmount of the sale proceeds. This is a core proceeding.

See 28 U.S.C. 8§ 157(b)(2)(A) and (O .1

'Retention of jurisdiction to decide such matters as before
the court is provided in Article X of the debtor’s plan.

2



l.

The plan of reorganization of debtor Premer Hotel
Devel opnent Goup (“PHDG) was confirned by order of this court
entered Decenber 12, 2001, and PHDG comenced this adversary
proceeding against First Tennessee on My 13, 2002. The
liquidating trustee under the plan, Wayne  \al | s, was
subsequently added as a party plaintiff by agreed order entered
July 24, 2002. As set forth in the conplaint and admtted in
the answer, First Tennessee was the nmjor secured creditor of
PHDG holding a lien on its principal asset, the Carnegie Hotel.
The conplaint recites that under PHDG s plan, the Carnegi e Hot el
was to be sold, pursuant to a foreclosure sale under First
Tennessee’s deed of trust, to an entity to be formed by Callen
& Johnson Investnents, LLC, that $320,000 would be escrowed from
the proceeds of the foreclosure sale pending determnation of
the paynent in lieu of tax claimof PBA, and that to the extent
PBA' s claimwas reduced bel ow $320, 000, 50% of the savings woul d
go to the bankruptcy estate with the other 50% to First
Tennessee. The plaintiffs allege that both First Tennessee and
PBA attended the confirmation hearing and supported confirmation
of the plan.

Subsequent to plan confirmation on Decenber 12, 2001, the

contenplated foreclosure sale was held on Decenber 18, 2001.



Notwi t hstanding the anticipated sale to a Callen & Johnson
entity, no such entity bid at the foreclosure sale. I nst ead
First Tennessee was the high bidder based on its credit bid of
$7 mllion, although wthin days First Tennessee sold its
interest in the hotel to a Callen & Johnson entity on Decenber
28, 2001, for a gross sale price of $7.64 mllion.

The plaintiffs allege that at the tinme of this subsequent
sal e, PHDG advi sed the parties that $320,000 was to be set aside
pending a determnation of PBA's claim The plaintiffs assert
that notwithstanding this notice and the plan provision, the
funds were not set aside and that instead, PBA was paid $320, 000
from the foreclosure proceeds at First Tennessee's direction.
The plaintiffs maintain that First Tennessee gave this directive
because it did not wsh to owm the hotel at the close of its
fiscal year, Decenber 31, 2001; that Callen & Johnson would not
purchase the hotel w thout revisions to the parking garage |ease
from PBA;, and that PBA would not agree to the revisions wthout
i mredi at e paynent of the $320,000 allegedly owed to it.

After receipt of the $320,000, PBA wthdrew its $320,000
claim against the estate. The plaintiffs allege in this
adversary proceeding that because the estate’s obligation to PBA
is now $0, the estate is entitled under the ternms of the

confirmed plan to one half of the savings or $160, 000.



Accordingly, the plaintiffs request judgnent against First
Tennessee in this amunt plus interest, attorney fees, and
cost s.

In its answer, First Tennessee disputes the plaintiffs’
interpretation of the confirned chapter 11 plan. Fi rst
Tennessee asserts that the plan only provided for the escrow of
$320,000 if the foreclosure sale price for the hotel exceeded
the secured clains. If this scenario occurred, the excess
proceeds would be paid to the debtors, the debtors would escrow
from this excess the $320,000 sum and after resolution of the
PBA claim any savings would be split between PHDG and First
Tennessee. First Tennessee states that because it credit bid $7
mllion of its indebtedness at the foreclosure sale, no funds
were payable to PHDG and PBA was paid with First Tennessee’ s own
funds, rather than with funds of PHDG or the estate. According
to First Tennessee, to the extent that the court determ nes that
PBA was not entitled to those funds, any refund should be paid
inits entirety to First Tennessee.

On Novenber 15, 2002, First Tennessee filed a notion for
summary judgnent in its favor, supported by the affidavit of its
attorney, Richard B. GCossett. Thereafter, on Decenber 6, 2002
the plaintiffs |ikewi se noved for summary judgnent, filing in

support of the notion the affidavit of Sanuel T. Easley, the



majority general partner of Premier Investnment Goup, the

majority general partner of PHDG

1.
Rule 56 of the Federal Rules of Civil Procedure, as
i ncorporated by Fed. R Bankr. P. 7056, nandates the entry of
summary judgnent “if the pleadings, depositions, answers to
I nterrogatories, and admssions on file, t oget her Wi th
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to

judgnment as a matter of |aw. “When review ng cross-notions for
sunmary judgnent, the court nust evaluate each notion on its own
nerits and view all facts and inferences in the Ilight nost

favorable to the nonnoving party.” WIy v. United States (In re

Wly), 20 F.3d 222, 224 (6th Cir. 1994).

(I
As First Tennessee states in its nmenorandum of law, “a
confirmed chapter 11 plan is essentially a new contract between

a debtor and its creditors.” See Eagle-Picher Indus., Inc. wv.
Caradon Doors and Wndows, Inc. (In re Eagle-Picher Indus.,
Inc.), 278 B.R 437, 451 (Bankr. S.D. GChio 2002)(citing Nat’l

City Bank v. Troutman Enters., Inc. (In re Troutman Enters.,



Inc.), 253 B.R 8, 11 (B.A P. 6th Gr. 2002)). Accordingly, the

court will examne the confirmed plan in this case to ascertain

the obligations inposed on the parties.

Article VI, entitled “MEANS OF EXECUTION OF THE PLAN,”

states the foll ow ng beginning on the bottom of page 18

The Carnegie Hotel will be transferred pursuant to
the Plan and pursuant to a foreclosure sale to be
conducted in connection with the Plan. Prior to the

confirmation hearing, the Debtors and First Tennessee
shall have entered into an agreed order nodifying the
automatic stay so as to allow First Tennessee to begin
advertising for a foreclosure sale. (First Tennessee

has previ ously sought st ay relief....)

foreclosure sale wll be scheduled as soon
practicable after the confirmation of the Plan
before confirmation in [sic] the Court so orders).
the extent it becones necessary to continue

schedul ed foreclosure hearing, the Debtors have

consent ed.

M. Easley has entered into an agreenent

The

as

(or

To

t he

SO

W th

Callen & Johnson Investnments, LLC wherein Callen &

Johnson will <create a new entity to acquire
Carnegie Hotel. The purchase price wll

$8, 750, 000. 00 payable $800,000.00 in cash and

t he

be
a

$7, 950, 000. 00 note to be delivered to First Tennessee

Bank. . ..

The procedure described bel ow was negoti ated pri or
to signing the agreenent with Callen & Johnson. There
is a renote possibility that another party could bid
at the foreclosure sale but that is not |Iikely.

Assum ng that Callen & Johnson buys the hotel

for

$8, 750, 000.00, this wll result in First Tennessee

agreeing to release from the sale proceeds

of

’The copies of the Third Mdified Plan of Reorganization

attached to the conplaint and to M. Easley’' s affidavit

are not

the plan filed with the court on Novenber 21, 2001, and thus not

the plan confirnmed by order entered Decenber 12, 2001.
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$8, 750, 000. 00 certain nonies that would otherw se go
to First Tennessee by virtue of its lien position.
These transactions benefit the estate because, in the
absence of such agreenent, First Tennessee would keep
all the proceeds (subject to the litigation of the
lien claimants as to priority) but there would be no
correspondi ng benefit to the unsecured creditors and
to the estate. In particular, First Tennessee has
agreed to release $225,000.00 to PH in order to
obtain a release of the security interest held by PH

in certain assets of the hotel, one-half of the
savings that could be negotiated with the Authority
related to property taxes or paynents in lieu of

property taxes (the Debtors believe that they will be
able to negotiate a transaction with the Authority
whereby the Authority will waive this claim thereby
generating $160,000.00 in funds for the estate, and if
the Debtors do not reach such an agreenment, clains
against the Authority wll be retained by the
Debtors), and $255,000.00 for paynment of renaining
priority clains, admnistrative expenses and closing
costs for which the Debtors are responsible.... O
the $800,000.00 in cash to be paid by Callen &
Johnson, First Tennessee has agreed to release up to
$640, 000. 00 of cash to be paid to or for the benefit
of the Debtors and the estate, depending on the
outcone of the property tax issue. In the absence of
such agreenent, all of these funds would go to First
Tennessee and there would be corresponding detrinent
to the Debtors and their estates...

The procedure at the foreclosure sale will be as
fol |l ows:

(a) First Tennessee will conduct the foreclosure
sale pursuant to its deed of trust and security
agreenent that encunbered the real and personal
property conprising the Carnegie Hotel. Pursuant to
an order of the Bankruptcy Court, the purchaser at the
foreclosure sale will acquire an insurable title to
the Carnegie Hotel, free of all liens, clains and
encunbrances that would be extinguished by a
foreclosure by one holding a perfected, first in
priority, deed of trust and security agreenent upon
the real and personal property conprising the Carnegie
Hotel . ..



(d) Upon the closing of the foreclosure sale, the
proceeds of the foreclosure sale (the “Proceeds”) wll
be allocated and distributed as foll ows:

(i)

In the event the Proceeds are |ess than

$8, 500, 000. 00, the Proceeds wll be distributed
as foll ows:

(A)

(B)

(O

(i)

nore

$225,000.00 to pay and for release of
t he secur ed claim of Prem er
Hospitality, 1Inc., wth the Plan to
provi de such paynment is in satisfaction
of al | I nterests t hat Prem er
Hospitality may have in the assets
utilized by Hotel in the operations of
t he Carnegi e Hotel;
an anmount sufficient to pay accrued
property taxes and paynents in |ieu of
taxes on the Carnegie Hotel (including
t he proration of 2001 anmount s)
(“Property Taxes”) after t he
application of all of the Debtors’ cash
that remains after paying postpetition
accounts payable, those clains against
the Debtors for which a purchaser at
t he forecl osure sal e woul d be
responsi ble and any closing costs for
which the Debtors are responsible (to
the extent the Property Taxes can be
reduced bel ow $320, 000. 00 pl us
penalties and interest, 50% of that
savi ngs may be used to pay
admnistrative and priority clains);
and
the bal ance to First Tennessee.
In the event the Proceeds equal or are
t han $8, 500, 000. 00 but | ess t han

$9, 800, 000. 00, the Proceeds wll be distributed
as foll ows:



(B)® Those anounts provided in (d)(i)(A) and
(B) above;

(O $7,950,000.00 to First Tennessee;

(D) not nore than $255,000.00 in paynent of
remai ning priority clai ms,
adm ni strative expenses and closing
costs for which the Debtors are
responsi bl e; and

(E) the bal ance to Fi rst
Tennessee.

(ti1) In the event the Proceeds equal or are
nore than $9, 800,000.00, the Proceeds wll be
distributed as foll ows:

(A) Those anpbunts provided in (d)(ii)(A),
(B) and (O above [see preceding
f oot not e] ;

(B) an anount equal to the amount by which
the Proceeds exceed $9, 800, 000.00, but
in no event nore than $200, 000.00, to
t he estate; and

(C© the balance to First Tennessee[.]

(e) On or before Confirmation, PHDG wi || exercise
its $10.00 purchase option and cause fee title to the
Carnegie Hotel to be transferred to the purchaser at
or after the foreclosure sale....*

Fol Il owi ng the foreclosure sale, the Proceeds wll
be distributed as set forth above. The anount
available to the estate wll vary depending upon the

SLettering of subparagraphs erroneously begins with (B)

“The |anguage in section (e) was set forth in the Second
Amendnent to the Third Modified Plan of Reorganization filed on
Decenber 12, 2001.
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amounts realized at the foreclosure sale.... If the
Plan is not confirmed by Decenber 17, 2001, First
Tennessee will be able to foreclose the deed of trust
and security interest against the Carnegie Hotel and
retain all proceeds.

Wth respect to paynent of PBA's claim the plan provides the
following in Article V:

CLASS |1 PRIORITY CLAI M5

Al allowed Priority Clainms wll be paid as soon

as practical after the Effective Date. This class is
not inpaired. Notw thstanding the foregoing:

(a) The Public Building Authority of the Cty of
Johnson City has [sic] contending that it is entitled
to a paynent in lieu of taxes under the ground | ease
of the property on which the Carnegie Hotel is built
of about $320,000.00 for the years 2000 and 2001 and
that such claimis entitled to Priority C aim status.
Several creditors have objected to this Priority Caim
status. The Debtors and the Authority have negoti at ed
in an attenpt to resolve this dispute but have not
been successful. In order to effect the closing of
the sale of the Carnegie Hotel, the Debtors wll
wi thhold from the sale proceeds the amount of the
alleged Priority Claim of the Authority for paynents
in lieu of taxes approximtely $320,000.00. Al l
rights of the Authority, including any lien rights,
will attach to these escrowed funds. The Debtors and
the Authority wll retain their respective rights wth
respect to this anount and the Court will determ ne by
subsequent proceedings the extent to which these funds
shoul d be paid to the Authority or the estate. In the
event that the Authority is not entitled to paynent of
sonme or all of these funds, pursuant to the agreenent
between the Debtors and First Tennessee, one-half of

such savings will go to the Debtors’ estates and one-

half will go to First Tennessee....?®

The parties agree, as stated in First Tennessee’ s
This section was |ikewise set forth in the Decenber 12,

2001 Anendnent.
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menor andum that because the proceeds fromthe sale of the hotel
were less than $8.5 million, “section (d)(i) [of Article VI] is
the controlling provision of the Plan for the procedures to be
followed at closing.” First Tennessee maintains that it
conplied with this section, stating in its nmenorandumthat:

As required by section (d)(i)(A and as reflected on

the Seller’s dosing Statenent, $225, 000. 00 was

di sbursed to Premer Hospitality, Inc. Furt her,

various taxes and certain closing costs were disbursed

as directed by subsection (B), and the balance was

paid to First Tennessee as provided in subsection (C).

Subsection (B) does provide that, in the event that

the Property Taxes (as defined therein), are reduced

bel ow $320,000.00, 50% of the difference can be

directed to paynent of admnistrative and priority

cl ai ms; however, the taxes were never reduced, and the

full $320,000.00 was disbursed to the PBA.

In response, the plaintiffs assert that section (d)(i) of
Article VI must be read in conjunction with Article V regarding
paynment of PBA's claim noting that this provision directs the
escrow of $320,000 pending further action of the court because
PBA's claim is in dispute. The plaintiffs state that “First

Tennessee and M. GCossett took it wupon thenselves to preenpt

this Court’s authority to decide the validity and extent of the

all eged priority claim of the PBA.” The plaintiffs further
contend that contrary to First Tennessee’'s conclusion, “no
priority tax claim was owed to the PBA.” According to the

plaintiffs, the obligation to PBA was based on the rent due
under the March 23, 2000 Lease Agreenent between PHDG and PBA
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and al though the anobunt of rent is calculated therein based on
a hypothetical tax rate, the obligation was in fact rent, not
t axes. In this regard, the plaintiff note that “the Lease
specifically states that the prem ses are not subject to real
property taxation because the PBA is a tax-exenpt entity.”

First Tennessee’'s response to this argunent is that no plan
provision inposed an escrow requirenent upon it. Fi rst
Tennessee enphasi zes that the provision of Article V of the plan
which pertains to Class Il Priority Clains states “the Debtors
will withhold from the sale proceeds the amount of the alleged
Priority Claim of the Authority for paynents in lieu of taxes
approxi mately $320,000.00.” According to First Tennessee, this
provision anticipated the possibility that the proceeds of sale
woul d be greater than secured clainms in which case the excess
would be paid to the debtors and their estates. The ar gunent
continues that since the sale proceeds were not sufficient to
satisfy all of the secured clains, PHDG was not entitled to any
proceeds and thus no resulting escrow requirenment was triggered.

Lastly, First Tennessee maintains that PHDG s own breach of
the plan’s directives necessitated the paynent to PBA because
PBA refused to deliver a deed for fee sinple title to the hote
until it was paid. First Tennessee references section (e) of

Article VI, which as quoted above, provides that “[o]n or before
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Confirmation, PHDG will exercise its $10.00 purchase option and
cause fee title to the Carnegie Hotel to be transferred to the
purchaser at or after the foreclosure sale.” As expl ai ned by
M. Easley, “Since First Tennessee only had a deed of trust on
PHDG s | easehold interest, it was necessary for PHDG to exercise
its $10.00 purchase option so as to transfer fee title to the
ultimate purchaser of the Carnegie Hotel.” First Tennessee
asserts in its nmenorandum that notwithstanding this plan
provision, PHDG failed to “exercise the purchase option or in
any other manner cause fee title of the Carnegie Hotel to be
transferred to the purchaser.” According to First Tennessee,
“Wthout the paynent to the PBA, the deed would not have been
delivered, and wthout the deed, there would have been no
closing.... [Paynent of the $320,000 to PBA] was necessary
because the Debtor had failed to obtain the deed prior to the
cl osi ng.”

From an exam nation of the plan as a whole, the court is
convinced that it was contenplated that $320,000 would be
wi t hhel d from the foreclosure sale proceeds pendi ng
determ nation of PBA's claim and that these funds would be
wi t hhel d regardl ess of the anpbunt generated by the sale. Wiile
granted the distribution schenes set forth in section (d) of

Article VI of the plan do not specifically provide for escrow of
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this amount, the provision does state that to the extent the
“Property Taxes” can be reduced, 50% of the savings may be used
to pay administrative and priority clains. It is difficult to
see how savings could be achieved and then wutilized for
adm nistrative expenses if paynment in full of the “Property
Taxes” were to be paid at closing as First Tennessee naintains.
First Tennessee’s argunent that paynment in full was necessitated
by PHDG s failure to negotiate a reduction of PBA's claimis
specious. The plan in this case contenplated a forecl osure sale
wi thin days after confirmation. |In fact, the plan was confirned
on Decenber 12, 2001, and the foreclosure sale took place on
Decenber 18, 2001. It is highly unlikely that the dispute
regarding PBA's claimcould have been resolved during that short
time period and there was no indication whatsoever that the
parties anticipated such an inmediate resolution. Especial ly
considering the other plan provisions discussed below, the only
reasonabl e construction of the |anguage in section (d) regarding
paynment of the “Property Taxes” is that the funds for paynent to
PBA woul d be hel d pending orderly adjudication of its claim

Al so supporting this conclusion is the statenent on page 20
of the plan that “First Tennessee has agreed to release ... one-
hal f of the savings that could be negotiated with the Authority

related to property taxes or paynents in lieu of property taxes
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Simlarly on page 21, “First Tennessee has agreed to
release up to $640,000.00 of cash to be paid to or for the
benefit of the Debtors and the estate, depending on the outcone
of the property tax issue.” Wiile this latter statenent was
made in the context of sale proceeds of $8.75 nmillion, it is
equally relevant to the sale proceeds in question since all
three price scenarios in subparagraph (d) of Article VI, i.e.,
“l ess t han $8, 500, 000. 00, ” “equal or are nor e t han
$8, 500, 000. 00,” and “equal or are nore than $9, 800, 000.00” have
i dentical | anguage regardi ng paynent of “Property taxes.”

Lastly in this regard, the court finds the provision in
Article V concerning Cass Il Priority Clains to be instructive.
As noted by the plaintiffs, this section specifies that PBA s
claimis disputed and that “[i]n order to effect the closing of
the sale of the Carnegie Hotel,” $320,000 will be withheld from
the sal e proceeds pending determ nation of the claim The court
is puzzled sonewhat that the plan states “the Debtors” wll
wi thhold the $320,000 from the sale proceeds since the plan
plainly contenplated that the hotel would be sold pursuant to a
foreclosure sale by First Tennessee. However, the |likely
explanation for this wording is the fact that it was the debtor
PHDG which was going to transfer fee sinple title to the

purchaser since First Tennessee only had a lien on PHDG s
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| easehol d interest. First Tennessee’s argunent that the escrow
requi renment was only triggered when sale proceeds exceeded the
secured clainms and the excess turned over to the debtor is
illogical and inconsistent with the remaining provisions of the
pl an. If First Tennessee along with the other secured clains
had been paid in full from the sale proceeds, a scenario which
t hroughout this case has been highly unlikely, then there would
be no reason for the bankruptcy estate to split with First
Tennessee the savings derived from a reduction of PBA s claim
On the other hand, it was clear that PBA's claim would have to
be addressed in a fashion that did not disrupt the contenpl ated
forecl osure sale. Thus, the plan provided for the funds for
PBA's claimto be escrowed fromthe sale proceeds. Based on al
of the foregoing, First Tennessee’'s notion for summary judgnent
wi || be deni ed.

Deni al of First Tennessee’ summary judgnent notion does not
necessarily result in a corresponding conclusion that the
plaintiffs are entitled to summary judgnent. See B.F. Goodrich
Co. v. United States Filter Corp., 245 F.3d 587, 593 (6th Gr.
2001) (“When parties file cross-notions for summary judgnents,
“the making of such contradictory clains does not constitute an
agreenent that if one is rejected the other is necessarily

justified or that the losing party waives judicial consideration
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and determination whether genuine issues of nmaterial fact
exist’”.). In order to grant summary judgnent for the
plaintiffs, this court nust find that First Tennessee did not
conply with the plan and that but for the nonconpliance, the
bankruptcy estate woul d have received $160,000 with which to pay
adm nistrative clainms because PBA's claim is not entitled to
priority status. In this regard, the court wll address whether
PBA had a valid priority claim

Notwi t hstanding the debtor’s confirned plan which states
that PBA is “contending that it is entitled to a paynent in lieu
of taxes under the ground |ease of the property on which the
Carnegie Hotel is built of about $320,000 for the years 2000 and
2001 and that such claimis entitled to Priority Caim status,”
the proof of claim actually filed by the PBA only |isted
$159,800 as being owed based on “[i]n lieu of tax/l|ease
agreenent” and did not assert priority status. On the proof of
claim form PBA had typed “n/a” beside the words “Unsecured
Priority Cainf and the words “Secured Claim” The form has the
instruction “Check this box if you have an unsecured priority
claim” and the blank line to insert “Anmpbunt entitled to
priority $ ,7 but the box was not checked and no anobunt was

inserted in the bl ank.

Wth respect to the discrepancy between the plan and proof
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of claimas to the anobunt of PBA's claim the court does note
that the proof of claim listed “12/31/00” as being the “Date
debt was incurred” and as such assunes that the claim was for
one year’s rent, i.e., the year 2000. The court surm ses that
PBA orally requested paynent for rent for the year 2001, thus
doubling the claim and asserted priority status. The Sixth
Circuit Court of Appeals has stated that “creditors nust
directly tie their priority clains to specific provisions of the
Bankruptcy Code” because every such claim reduces the fund
avai lable to general «creditors. Yoder v. Chio Bureau of
Wrkers’ Conpensation (In re Suburban Mtor Freight, Inc.), 998
F.2d 338, 342 (6th Cr. 1993). Absent a reference to a
particular Code provision granting priority status, it s
difficult for this court to evaluate whether PBA s claim which
arose out of its Lease Agreenment with PHDG was in fact a

priority claim The court will, however, adjudge whether PBA's

claimwas for a “tax” entitling it to priority status.

In Gty of New York v. Feiring, 313 U S. 283, 285 (1941),
the United States Suprene Court held that tax priority “extends
to those pecuniary burdens laid wupon individuals or their
property, regardless of their consent, for the purpose of
defraying the expenses of government or of undertakings

authorized by it.” Even though “Congress has changed the | aw of
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bankruptcy in considerable nmeasure since 1941” when Feiring was
decided, “the Feiring definition still applies in attenpting to
di stinguish ‘taxes’ from other types of exactions or paynents in
t he bankruptcy context.” In re Suburban Mdtor Freight, Inc.,
998 F.2d at 339 n. 2.

The Court of Appeals for the Ninth Crcuit has articul ated
four elenents which “characterize the exaction of a tax” for
bankruptcy priority purposes:

(a) An involuntary pecuniary burden, regardless of
name, |l aid upon individuals or property;

(b) Inposed by, or wunder the authority of the
| egi sl ature;

(c) For public purposes, including the purposes of
defraying expenses of governnent or undertakings
aut horized by it;

(d) Under the police or taxing power of the state.

County Sanitation Dist. No. 2 v. Lorber Indus. of Cal., Inc. (In
re Lorber Indus. of Cal., Inc.), 675 F.2d 1062, 1066 (9th Cr.
1982). In the Suburban Mdtor Freight cases, the Sixth Crcuit

adopted the Lorber test but refined the third prong regarding
public purposes by adding two additional factors: “(1) that the
pecuniary obligation be wuniversally applicable to simlarly
situated entities; and (2) that according priority treatnent to
the government claim not disadvantage private creditors wth

like clains.” See Chio Bureau of Wrkers’ Conpensation v. Yoder
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(In re Suburban Motor Freight, Inc.), 36 F.3d 484, 488 (6th Cr.
1994); In re Suburban Motor Freight, Inc., 998 F.2d at 341.

Applying these factors to PHDG s obligations under its Lease
Agreenment with PBA, the court agrees wth PHDG that the debt to
PBA was not a tax. |In addition to “Annual Rent” of $1 per year,
t he Lease Agreenent required PHDG as tenant to pay, on or
bef ore Decenber 31 of each cal ender year, certain “Additional
Rent” equaling a “Hypothetical Tax  Amount” for simlar
properties based upon the “conbined established real property
tax for the Gty of Johnson Cty and Wshington County
cal culated ... for the tax year 1999 m nus  $15, 000.
Notw t hstanding this reference, the agreement denom nated this
anount as “rent” and section 10.1 of the Lease Agreenent stated
that “neither the Premses, nor the [|easehold estate of the
Tenant therein, nor the Tenant shall be subject to any state,
county or local ad valorem tax on either the Prem ses or the
| easehol d estate of the Tenant during the Term of this Lease.”
Simlarly Tenn. Cooe AW. 8 12-10-113(a) provides that a public
building authority “and all properties at any time owned by it,
and the inconme therefrom and all bonds issued by it, and the
i ncome therefrom shall be exenpt from all taxation in the state
of Tennessee.”

There is no indication that paynent of this “Additional
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Rent” was involuntary; it was pursuant to an agreenent between
the parties. Al though the Lease Agreenment recited in section
4.2(a) that the “Lease is a transaction permtted by the
statutory authority of Landlord,” and presumably it was for a
public purpose or a governnental authority such as the PBA would
not have entered into the agreenent, there is no indication that
the obligation was inposed pursuant to PBA's police or taxing
power, as opposed to any other governnental power. Lastly, “the
pecuni ary obligation [inposed by the agreenment does not appear
to] be universally applicable to simlarly situated entities” as
requi red by Suburban Mtor Freight.

Not wi t hst andi ng the concl usion that PHDG s obligation to PBA
was not a tax, the court is unable to find that none of the
claim was entitled to priority status. If PBA's claim was for
rent for years 2000 and 2001, part of the rent obligation may
have arisen postpetition because PHDG filed for bankruptcy
relief on March 15, 2001. As such, the obligation may have been
entitled to priority as an admnistrative expense under 11
US C 8§ 507(a)(l). Accordingly, the plaintiffs’ notion for
sumary judgnent will be denied in this respect.

Finally, concerning whether First Tennessee is at fault for
not escrowing the $320,000, First Tennessee contends, as

previously noted, that it was PHDG s own failure to exercise the
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purchase option or in any other manner cause fee title to the
hotel to be transferred to the purchaser which gave rise to the
necessity of the paynment to PBA From the facts presented, the
court is unable to determne whether this assertion has any
merit. Accordingly, final resolution of this adversary

proceedi ng nust await an evidentiary hearing.

V.

An order will be entered in accordance with this nenprandum

FI LED. January 17, 2003

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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