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This case involves the question of whether a debt owed by
the debtor, Paul Harold Marsh d/b/a Marsh Construction Co., is
nondi schargeable under 11 U S C 8§ 523(a)(2)(A). Plaintiff,
Chicago Title Insurance Co., seeks such a determ nation
concerning the indebtedness as the assignee of Yarber Carpet
Sales & Service and Marvin and Susan Worley. A trial was held
in this adversary proceeding on Novenber 13, 1995. The
followng sets forth the court’s findings of fact and
conclusions of law pursuant to Fed. R Bankr. P. 7052. This is

a core proceeding. 28 U S.C. 8§ 157(b)(2)(1).

l.

The debt in question arises out of the construction and sale
of a house by the debtor to Marvin and Susan Worley (the
“Whorl eys”), and the debtor’s failure to pay Yarber Carpet Sales
& Service (“Yarber”) for the floor coverings which were
installed in the house. Debtor Paul Mrsh is a residential
general contractor in Tennessee, having been in the business for
al nost 30 years. On Septenber 7, 1990, the Worleys and M
Marsh entered into a real estate sales contract for the
construction and purchase of a new house |ocated at 704
Battlefront Trail, Knoxville, Tennessee, for a total purchase

price of $199, 000.00. A two-page addendumto the sal es contract



provided that the purchase price included a carpet allowance of
$15.00 per square yard, a vinyl allowance of $12.00 per square
yard and a foyer hardwood allowance of $6.00 per square foot.
It was undisputed that at the tine the contract was executed,
the parties contenplated that M. Marsh would be responsible for
paynent of the floor coverings in accordance with the terns of
the sales contract. Ms. Worley testified that this practice
conformed with her experience in her two previous honme purchases
wherein she selected the flooring and the builder thereafter
pai d the carpet supplier.

Sonmetinme during the construction of the house, Ms. Worley
asked M. Marsh where she should go to select the floor
coverings for the house and M. Mirsh suggested Yarber or
Frazier Flooring, Inc. in Knoxville. Ms. Worley testified
that she tel ephoned both Yarber and Frazier Flooring and, upon
| earning that Yarber was open after normal business hours, went
to Yarber and made her sel ections. Because the floor coverings
she chose exceeded the contracted allowances, Ms. Worley
subsequently contacted M. Marsh and asked him to advise her of
t he amount by which she had exceeded the all owances so she could
pay him the difference at closing. Ms. Wuorley testified that
she had simlarly exceeded the allowances in her two previous

home purchases and in both instances had paid the builder the



di fference at cl osing.

Contrary to Ms. Worley's testinony, M. Marsh testified
that after the Worleys nmade their flooring selections, M.
Whorl ey telephoned him and informed him that because they had
exceeded the allowances, they would take care of the Yarber bill
t hensel ves. M. Mirsh stated that he agreed to the change and
told M. Wiorley to go ahead and deal wth Yarber and he would
give them a credit at closing for the contract allowances. M.
Marsh further testified that several days before the closing,
M. Worley called him back and informed him that they had
changed their mnds and that they no longer desired to pay for
the carpet directly. M. Worley denied that he had either of
t hese tel ephone conversations with M. Mirsh or that, at any
time, he had done or said anything which would |ead M. Marsh to
believe that the Worleys would be paying Yarber. Both M. and
Ms. Wworley testified that it was always understood that M.
Marsh woul d be responsible for the cost of the floor coverings.

Ms. Wworley testified that while she was at the business
showroom she was advised by a Yarber sal esperson that Yarber
had previouly experienced problens with M. Marsh failing to pay
for carpet installed in houses that he built and that on one
occasion, Yarber had to place a lien upon the house to collect

paynent . Concerned by this information, Ms. Worley tel ephoned



t he nortgage conpany with whom she had been dealing and inquired
if anything could be done to insure that the floor coverings
installed in her house would be paid so that liens would not be
placed on the property. After consulting with the title
conpany, the nortgage conpany advised Ms. Wworley that if the
bui | der executed and filed a notice of conpletion, the Worleys
as purchasers woul d be protected.

On Novenber 9, 1990, at the request of East Tennessee Title
| nsurance Agency, the closing agent for the parties, M. Marsh
executed a Notice of Conpletion which recited that construction
of the house located at 704 Battlefront Trail was conpleted on
Novenber 9, 1990. Despite this representation, the carpet and
ot her floor coverings had not yet been placed in the house and
were not installed until three days later on Novenber 12, 1990.

The closing on the purchase of the house was held Novenber
21, 1990, at the offices of East Tennessee Title Ins. Agency.
Ms. Worley testified that on the norning of the closing, she
and M. Worley and M. Marsh wal ked t hrough the house to insure
that their “punchlist” of last mnute details on the house had
been conpleted. According to Ms. Worley, M. Marsh had in his
possession at the wal k-through the invoices from Yarber which
set forth the total owed for the floor coverings. Ms. Whorl ey

testified that M. Marsh advised themthat there was an error in



the invoices and then telephoned Yarber in the Worleys’
presence to inform Yarber of the error. Ms. Worley stated
that while on the phone, M. Mirsh obtained the corrected
nunbers from Yarber’s and then based on this information,
prepared for the Wiorleys a “Settlenent of Extra Charges” which
listed the various anmpbunts totaling $2,329.85 by which the
Wor | eys had exceeded their flooring all owances.

At the closing, M. Mrsh signed and delivered a warranty
deed conveying the property to the Worleys, receiving in
exchange a check for $19, 233.02, which represented the purchase
price of the house, less closing costs, a construction nortgage
and a debt to Dale Insulation. The Worleys also gave M. Marsh
their personal check in the amount of $2,329.85 for the overrun
on the floor covering allowances. Because the Whorleys were
purchasing title insurance on the property, M. Mrsh signed at
closing an affidavit prepared by East Tennessee Title Ins.
Agency, as agent for Chicago Title Insurance Co., which
affidavit recited that there were “no unpaid bills or clains for
| abor or services perfornmed or material furnished or delivered
during the last 12 nonths for alterations, repair work or new
construction” on the property.

Despite this representation, Yarber had not been paid for

the materials supplied by it and, in fact, was never paid by M.



Marsh for the floor coverings installed in the house purchased
by the Wiorleys. As a result, on January 3, 1991, Yarber filed
a “Notice of Mechanics’ and Materialnen’s Lien” with the Knox
County Register of Deeds, claimng a lien in the anmount of
$8,191.71 plus recording costs against the Worleys' property.
Thereafter, in order to enforce its lien, Yarber filed suit
against the Wworleys and M. Marsh in state court and Chicago
Title Ins. Co. defended the action on behalf of the Whorleys
pursuant to their title insurance policy. Al t hough the record
is not clear, apparently M. Marsh filed a chapter 13 bankruptcy
case a few nonths later, thus staying the lawsuit as to him
The state court action was ultimately settled, wth the
exception of M. Mirsh, and Yarber assigned its claim against
M. Marsh to the Worleys and Chicago Title Ins. Co. Havi ng
received the assignnent and settled the claim on behalf of the
Whorl eys, Chicago Title Ins. Co., apparently pursuant to the
subrogation terns of the title policy, was thereafter the sole
owner of the indebtedness. At sonme point, M. Marsh' s chapter
13 case was dismssed and M. Mirsh and his wife filed the

underlying chapter 7 case on Novenber 17, 1994.

Plaintiff asserts that the debt owed by M. Mrsh for the



floor coverings installed in the Worleys house, which debt
totaled $11,381.83 as of the date the chapter 7 case was filed,
i's nondi schargeable pursuant to 11 U S. C 8§ 523(a)(2)(A. That

section states in relevant part:

(a) A discharge under section 727 ... does
not discharge an individual debtor from any
debt —
(2) for nmoney ... to the extent
obt ai ned by —
(A fal se pretenses, a false

representation, or actual fraud,
other than a statenent respecting
the debtor’s or an insider’s
financial condition ....

11 U.S.C. § 523(a)(2)(A.

Plaintiff alleges that M. Marsh obtained the funds at
closing by false pretenses, false representations and actual
fraud. Specifically, Chicago Title Ins. Co. asserts that the
representations in the Notice of Conpletion and the affidavit
signed by M. Marsh at closing were false and were made with the
intent to deceive. Plaintiff also alleges that M. Mrsh’s
failure to disclose at closing that the Yarber debt had not been
pai d was a fal se representation renderi ng t he debt
nondi schar geabl e. M. Mar sh deni es t hat any fal se
representation was nmade or that there was any intent to deceive
and maintains that he intended to pay Yarber but was unable to

do so due to his subsequent financial decline.
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As set forth by the Sixth Crcuit Court of Appeals in Coman
v. Phillips (In re Phillips), 804 F.2d 930 (6th G r. 1986), a
creditor seeking to except a debt from discharge under 8§
523(a)(2) (A) of the Bankruptcy Code nust prove: (1) the debtor
obtai ned the noney through a nmaterial msrepresentation that at
the time the debtor knew was false or nade wth gross
reckl essness as to its truth; (2) the debtor acted with intent
to deceive; (3) the creditor justifiably relied upon the false
representation; and (4) the creditor’s reliance was the
proxi mate cause of the | oss. ld. at 932; Field v. Mans,
us. _ , 116 S. C. 437 (1995)(Suprene Court clarified that

“justifiable” rather than “reasonable” reliance required).

[T,

The court will first address plaintiff’s contention that the
Notice of Conpletion signed by the debtor provides a basis for
nondi schargeability of the debt. As stated above, on Novenber
9, 1990, M. Marsh executed a Notice of Conpletion stating that
the house was conpleted on Novenber 9, 1990. It is undisputed
that at the time the Notice of Conpletion was signed, the carpet
and other floor coverings had not been installed in the house
and were not installed until three days later on Novenber 12,

1990. M. Marsh testified at trial that he signed the Notice of



Conpl etion when requested to do so by East Tennessee Title Ins.
Agency even though the floor coverings had not vyet been
install ed because the house was “substantially” conplete. I n
M. Mrsh's opinion, the Notice of Conpletion was only a
representation that the “structure” was conplete and he did not
believe that the absence of floor coverings rendered the
structure inconplete. M. Marsh also stated that at the tine he
signed the Notice of Conpletion, he had been advised that the
Whorl eys would be naking the carpet arrangenents and so he
believed that his responsibilities for the construction of the
house were in fact conpleted.

As noted above, the Whorleys deny that they ever told M.
Marsh that they would pay Yarber directly for the carpet. Angie
Yar ber, co-owner and Yarber’s office nanager, testified that the
Whorl eys did not say or do anything to indicate to Yarber that
they would be paying for the carpet instead of M. Marsh, that
all of the invoices indicated that M. Mirsh was purchasing the
fl oor coverings, and that it was the standard and custom in her
business for the cost of the flooring to be borne by the
bui | der .

Applying the four criteria required to deny dischargeability
under 8 523(a)(2)(A) as recognized by the Sixth Crcuit Court of

Appeals in Phillips, this court is unable to conclude that the
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Notice of Conpletion provides a basis for a finding of
nondi schargeabilty of the debt owed by M. Mirsh to the
plaintiff. As set forth above, the first elenment of the
Phillips test is that the debtor nust have obtained noney
through a material msrepresentation that the debtor knew at the
time was false or the msrepresentation was nade wth gross
reckl essness as to its truth. Thus, in order to be actionable,
the Notice of Conpletion must have provided the nmeans by which
M. Marsh obtained funds from the Worl eys. However, that was
not the case. It was not any representation in the Notice of
Conpl etion that allowed M. Marsh to obtain paynent at closing.
| nstead, what allowed the closing to proceed and M. Marsh to
obtain paynent was his representation at closing that there were
no unpaid bills. By the tinme the closing was held, it was
irrelevant if the Notice of Conpletion was correct concerning
whet her the house had been conpleted on Novenber 9 or Novenber
12, 1990. Accordingly, because the funds were not obtained
through the alleged falsity of the Notice of Conpletion, it is
unnecessary for this court to determine if the Notice of
Conpl etion was false and whether its asserted falsity was known
by the debtor.

Wth respect to plaintiff’'s assertion that the debtor

committed fraud by representing at closing that there were no
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unpaid bills when, in fact, Yarber had not been paid, the court
agr ees. As stated above, in order for the Wiorleys to obtain
title insurance and the sale to be conpleted, M. Marsh signed
at closing an affidavit which recited that there were “no unpaid
bills or clains for Ilabor or services perforned or nmaterial
furnished or delivered during the Ilast twelve nonths for
alterations, repair work or new construction” on the property.
Clearly, this representation was false because the Yarber bil
was outstanding and the msrepresentation was naterial because
Ms. Wiorley testified that had she known at closing that Yarber
had not been paid, she would not have cl osed on the house.

To be materially false, the m srepresentation “nust not only
be substantially inaccurate, but nust be information that
affected the creditor’s decision-making process.” Bates v.

Wnfree (In re Wnfree), 34 B.R 879, 884 (Bankr. MD. Tenn.

1983); see also Swanson v. Tam (In re Tan), 136 B.R 281, 286

(Bankr. D. Kan. 1992)(m srepresentation is “material” if it
would likely affect the conduct of a reasonable person wth
regard to the transaction in question). Mron C. Ely, president

of East Tennessee Title Ins. Agency, testified that had he known
at closing that the affidavit was incorrect and that there were,
in fact, wunpaid bills remaining, he wuld have shown the

$8,191. 71 anpbunt owing to Yarber as a deduction on the closing
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statenent and reduced the proceeds paid to M. Mirsh by this
anount, as was simlarly done for the construction nortgage and
an unpai d debt to Dal e | nsul ati on. Because of t he
m srepresentation, M. Marsh was able to obtain significantly
nore noney than he would have received had he correctly
di scl osed the facts.

The court also finds that M. Mirsh knew at the tinme he
executed the affidavit that it was false or that he signed the
affidavit with gross recklessness as to its truth. At trial M.
Marsh asserted at one point in his testinony that the
representation in the affidavit that there were no unpaid bills
or claims was true because he had not yet received the Yarber
bill. However, the court did not find M. Marsh's testinony in
this regard credible. Ms. Wuorley testified that at the wal k-
t hrough of the house on the day of closing, M. Marsh had the
invoices from Yarber in hand and he telephoned Yarber to
gquestion it regarding an error in the bill. Angi e Yar ber
testified that M. WMrsh called her on the day of closing
questioning the bill and she gave himthe corrected anmount. The
testinmony of Ms. Worley and that of Ms. Yarber are supported
by the fact that the amobunt owed to Yarber was set forth in the
“Settlement of Extra Charges” prepared by M. Marsh on the day

of closing. M. Mrsh testified that he obtained the figures in
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the statenent from Ms. Worley, but this testinony is illogical
because there would have been no need for M. Marsh to prepare
the statenent if the Worl eys already knew the anobunt of overage
t hey needed to pay.

More inportant, even if it were true that M. Marsh had not
received Yarber’s invoices by closing, Yarber still had a claim
for materials supplied by it, which claim remined unsatisfied
at cl osing. The court has no doubt that M. Mrsh, an
experienced residential contractor of 30 years, understood this
and therefore knew that the representation in the affidavit to
the contrary was fal se. M. Marsh’s attenpted naivete on this
poi nt was unconvi nci ng.

During cross-examnation, M. Marsh did admt that the
affidavit was false, but explained that he signed it anyway
because he had been signing affidavits like this for years and
it was understood that nost builders needed the noney from
closing to pay the remaining debts from the construction. Even
if true, such testinony does not negate the falsity of the
affidavit and at a m ninmum denonstrates a gross recklessness on
the part of M. Marsh as to the truth of the statenents in the
af fidavit.

Notw t hstanding the assertion by M. Mirsh that at sone

point in his dealings with the Worleys it was his belief that
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the Whorleys would be paying Yarber and regardl ess of whether
M. Marsh had the Yarber bill in hand by closing, it is
undi sputed that M. Mirsh knew at closing that Yarber had
provided materials for the construction of the house he was
selling to the Whorleys, that he was responsible for paynment of
these materials, and that Yar ber had not been paid.
Accordingly, plaintiff has established the first elenent of
Phillips, that M. Mrsh obtained funds through a naterial
m srepresentation that he knew was false or made wth gross
reckl essness as to its truth.

A representation made with gross recklessness as to its
truth and with the knowl edge that it would induce a creditor to
pay the noney fulfills the “intent to deceive” elenent of 8§
523(a)(2). In re Phillips, 804 F.2d at 934, Bur | eson

Construction Co. v. Wite (In re Wite), 106 B.R 501 (Bankr.

E.D. Tenn. 1989). M. WMarsh could have advised the parties at
closing that Yarber had not been paid and the anmbunt needed to
pay this debt could have then been withheld from the proceeds
with the balance renmtted to the debtor. M. Marsh purposely
chose not to disclose this fact and, to the contrary, expressly
represented otherwi se so he could receive a greater share of the
pr oceeds.

The debtor argues that there was no intent to deceive

15



because he intended to pay Yarber after the closing, but the
costs on the house ran nore than he had anticipated and the
noney he obtained at closing was not sufficient to pay Yarber
and all of his subcontractors and suppliers. M. Marsh
testified that he had also planned to pay Yarber from the sale
of another house that he had under construction, but that house
did not sell in a tinely manner and thereafter the war in the
M ddl e East broke out which further exasperated his financial
pr obl ens. It is the debtor’s contention that the facts sinply
establish a good faith promse to pay which he was unable to
keep due to his financial collapse and that promses to pay in
the future do not provide a basis for fraud. See Mason Lunber
Co. v. Martin (In re Martin), 70 B.R 146 (Bankr. MD. Al a.
1987).

M. Marsh is correct that if he had represented at closing
that he was going to pay Yarber in the future and had the
intention to do so at the tine, but was subsequently prevented

from paying Yarber due to financial difficulties, such failure

woul d not constitute fraud. This scenario, however, did not
occur in this instance. Instead, M. Marsh’'s representati on was
not of future intent but of present fact — he know ngly

m srepresented in the affidavit that there were no unpaid bills

at the tinme of the closing. Because this representation was
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made with the know edge that it would induce the Worleys to
proceed wth the closing, i nt ent to deceive has been
established, even if M. Mirsh had no intent to harm the
Wor | eys as he cl ai ns.

The third and fourth necessary elenents, that the creditor
justifiably rely upon the false representation and that such
reliance be the proximte cause of +the loss, have been
established in this case by the Worleys’ testinony that they
relied upon the representation that all bills had been paid and
that they would not have closed if they had known that there was

any possibility that liens could be asserted against the house.

I V.

This court having found that the debtor made a materially
false msrepresentation to obtain noney from the Whorleys, that
he had know edge  of the statenent’s falsity or t he
representation was nmade with gross recklessness as to its truth,
that the Wiorleys justifiably relied on the representation and
this reliance was the proxi mate cause of the |oss, the debt owed
by the debtor to the plaintiff is nondischargeable under 11
US C 8§ 523(a)(2)(A). An order will be entered in accordance
with this menorandum opinion finding the debt nondi schargeable

and granting the plaintiff a judgnent against the debtor in the
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amount of $11, 381. 83.

FI LED: January 18, 1996

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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