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IN THF UNITED STATES BANKRUPTCY COURT" FOR THE
EASTERN DTSTRICT OF TENNESSEE ’

. In‘re

MILLERS COVE ENERGY CO., INC.
Case No. 90-34050

Debtor

THE OFFICIAL COMMITTEE OF
UNSECURED CREDITORS OF MILLERS
COVE ENERGY COMPANY, INC.

Plaintiff,

v. Adv. Proc. No. 93-3013
CHICAGO FUEL & IRON COMPANY,
INC.; DAVID AUDUS; BANCO
MERCANTILE MIAMI-BANCO

PRINCIPAL DIVISAS, CARACAS,
VENEZUELA CARBONES NARICUAL
C.A.; JOHN CLARK; DONAN
'ENGINEERING . INC.; ELMER- BUCHTA
TRUCKING; MICHAEL H. HAGEDORN
TROST ACCT., TELL CITY, INDIANA;
MARCOAL, INC.; MARCOAL U.S.A,
INC.; FREDERICK KEADY; FIRST
NATIONAL BANK OF JOLIET,
ILLINOIS; RALPH HIX; SEMCA
EQUIPMENT, INC.; MIAMI,

FLORIDA; STRACHAN SHIPPING CO.;
TIME INSURANCE COMPANY

o Dgﬁendénts. .
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MEMORANDT UM

ThlS matter 1s before the court upon the motlon flled March )

1

16, 1994, by plalntlff requestlng pursuant to EED R. BANHE P.
7004 (a) that it be allowed to serve its complaint on certain
defendants more than 120 days after the complaint was filed. On
April 19, 1994, Chicago Fuel and Iron Co., Inc. ("CFI"), a
defendant in this proceeding who has not yet been served, filed a
response to the motion requesting that the motion be denied and

that the court dismiss this adversary proceeding with respect to it
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due ‘to plalntlft s failure to effect service on CFI within i?O days
-of the flllng of the complalnt as requlred by FED. R. CIV. P. 4(3}, o
made appllcable to adversary proceedlngs by FED. R. BANKR. P 7004 (a) -
 For the reasons set forth below, the court agrees that denial of
| ithe_motion-is proper‘and that thds action shalllbe.dismissed-as to -

CFI. This is a core proceeding. See 28 U.S.C. § 157 (b) (2) (H) .

I.
This is an adversary proceeding to avoid and recover certain
alleged fraudulent transfers from the debtor to seventeen named
defendants On April 29 1992, the court entered an order in the
debtor s bankruptcy ‘case authcrlzlng the plalntlff thehoffiéial
uhsecured credltors ccmmlttee, to flle certaln actlcns,'iﬁciudihg
the instant one, ‘on behalf of the debtor. The complaint 1nitiating
this proceeding was filed on January 14, 1993. A review of the
court file establishes that the following occurred thereafter:
(1) The summons was issued on January 20, 1993, but neither
served or returned unserved w1th1n the 120 day perlod thereafter

to the plalntlff s counsel requestlng ‘that he adv1se the clerk of

woamnaw my

the status of this” adversary prcceedlng
(3) In response to the clerk’s memo, an employee of
plaintiff’s counsel telephoned the clerk’s office on September 13,
1993, and requested that an alias summons be issued.
(4) The alias summons was issued on September 16, 1993.

(5) In a letter to the clerk from plaintiff’s counsel dated

R

iz)' On September 9, 1993 the clerk of the court sent a memo'”“



_Septembef 23 1993,looﬁnsel etated.that'the summons would be served
wlthnn a week to ten days. ‘This alias summons was;nei;her sefved ;_
nor’ returned unserved - -

(6) Qn October 25, 1993, an employee of plaintiff’s counsel
' telephonéd thelclerk'and.reqﬁeeted the;dssuance of a second aliaey
summons.. o |

(7) The second alias summons was issued on October 26, 1993
and served on defendants Banco Mercantile, Marcoal Inc., Marcoal
USA, Inc., Frederick Keady, First National Bank of Joliet and Semca
Equipment, Inc. on November 1, 1993, 283 days after the complaint
in this proceeding was filed. Defendants Donan Engineering and
Hagedon Trust were served on November 2 1993. | E |
| ‘ On March 16, 1994, the plalntlff filed” the preseﬂt motlon
requesting that it be allowed to serve its oomplalnt greater than
120 days from the date on which the complaint was filed. The
motion came before the court for hearing on March 25, 1994. No
evidence was submitted at the hearing, but subsequently, on April

1994, the affldav1ts of Neal S Melnick and C Allen Ragle,
etéoroeys for thenolalntlff along w1t£’the aff1dav1t of Shannaf

Fuller Veach, a paralegal employed by Mr. Melnick and Mr. Ragle,’

i N

‘"'JTwere FITEF £61° the courtfs con51deratlon “”i“fl?‘*V'fv:jff~ﬁ"

lpresumably, the motion is filed with respect to the
defendants remaining unserved, Carbones Naricual C.A., John Clark,
Elmer Buchta Trucking, Ralph Hix, Strachan Shipping Co., and CFI,
although the motion is not specifically limited to these
defendants. The court will, however, limit its analysis to these

defendants.
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FED. R. BANKR. P. 7004 (a) provides the time and manner for .
service in adversary prdceedings, and incorporates the majority‘of
FED. R. CIv. P. 4, including subsections (a) and (3) . Rule 4 (a)
- assigns’ to the plaintiff the responsibility of serving the summons °
and complaint. Rule 4(j) requires service of the summons and
complaint within 120 days of the filing of the complaint.?
Specifically, Rule 4(j) provides the following:
If a service of the summons and complaint is
not made upon a defendant within 120 days
after the filing of the complaint and the
party on whose behalf such service was
requlred cannot show good cause why such
service was not.made within that perlod the
action shall be dismissed as to that defendant Y
‘without prejudlce- upon ~ the. .court’s . .own
; initiative with .notice to such ‘party or upon -
< “ . motion. 'This subdivision shall not apply to
service in a foreign country pursuant to
subdivision (i) of this rule.
Subsection (j) was added to Rule 4 when Congress enacted
sweeping amendments to the procedures for service of process in

1983. 4 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE

we 0§ 11§7ﬁﬁ1§83)4 citzng ‘P, L‘ 9?~462 36’Stat;“asgﬁﬁguBbcause;thgseﬁﬂ"

amendments shifted the burden of serving the summons and complaint

-5_£rom the U S marshalls to the plalntlff Congress 1ncluded the_ o

120 day requlrement to force parties to be dlllgent in prosecutlng

2FEp. R. Crv. P. 4 was amended effective December 1, 1993, with
the result, inter alia, that the obligation of the plaintiff to
serve the summons and complaint is now contained in subsection (c)
and the 120 day requirement is set forth in subsection (m).
However, the bankruptcy rules mandate application of the version of
FED. R. Civ. P. 4 in effect on January 1, 1990, see FED. R. BANKR. P.
4(g), so the amendments are not applicable to this proceeding.

4
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lawsuits. In re-QuFour, 153dEJR, 853;7855 (Barkr. D, Minn. 1993).

Appl'*'.cation of Rule 4(3). . requ:res the court to determrne
whether "good cause" has been establlshed for plalntlff s fallure
to serve the defendants within 120 days. Absent a showing of good
catise, the ianguage‘eﬁ Rule -4 (3j) maudates dismissal. Habib v.
General Motors COrporation, 15 F.3d 72, 73. (6th Cir. 19945;
Friedman v. Estate of Presser, 929 F.2d 1151, 1157 (6th Cir. 1991);
United States v. Gluklick, 801 F.2d 834, 837 (6th Cir. 1986), cert.
denied, 480 U.S. 919 (1987). Plaintiff bears the burden to
establish good cause. Id. And as noted in the treatise, FEDERAL
PRACTICE AND PROCEDURE, "the grant of a good cause extension is not
autcmatic;'lt is 1ncumbent on the plalntlff to make an adequatei
'Hshow1ng of need and justlflcatlon to the court before an - exten51au:
will be granted. ".‘ 4 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE
AND PROCEDURE § 1137 (1983).

In its motion, plaintiff alleges that it has not been able to
serve defendants Carbones Naricual C.A., John Clark, Elmer Buchta

_Trucklng,_Ralph HlX and Strachan Shlpplng Cc because 1t has not

. - ‘.. ..'
g £ e e

.been able to obtaln thelr accurate addresses Wlth respect to’ CFI

_ the plalntlff alleges that it did not have an accurate address and

“"’ithat CPT & {3641 counsél had 1nformed plalntlff*s counsel ‘that heft'ti“lbﬁ

was - not authorized to accept service of process. As a ba31s for
not serving all defendants timely, plaintiff contends that service
of process has been delayed by attempts on part of the plaintiff
and Frederick Keady, one of the defendants "who had, and/or

continues to have business ties to some of the other defendants" to
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_ days
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. dettle thls adversary

. The leglslatlve hlstory of Rule 4(3) provxdes only'one example .

.of what constltutes-"good cause" - when the defendant 1ntentlonally
evades service of process. Friedman, 929 F.2d at 1157, citing 128

.Cone: REc. H9849, 9852'n.25 (daily ed. Dec. 15, 1982), réprinted.in

show good cause the plaintiff must demonstrate that it has made
"reagsonable and diligent efforts to serve process." See Habib, 15
F.3d at 74, citing Electrical Specialty Co. v. Road and Ranch
Supply, Inc., 967 F.2d 309, 312 (9th Cir. 1992); Quann V.

Whitegate- Edgewater, 112 'F.R.D. 649,, 659 (D. Md. 1986). "The

»leglslatlve hlstory to the FED. R.. CIV. P 4 amendments of 1983 ‘also

Irefers to ’dlllgence and reasonable efforts to effect service

-

Habib, 15 F.3d at 74, c1t1ng”Boyk1n v. Commerce Union Bank of Unlon'

City, Tennessee, 109 F.R.D. 344, 348 (W.D. Tenn. 1986) .
Accordingly, the court must determine whether the plaintiff was

diligent and made reasonable efforts to effect service within 120

SV e el T B e

appears that not only were reasonable efforts not made but in fact
”no effOrts were made W1tth the 1507 days tb efféct sérvlce.‘ Wrth5’

respect to the assertion by plaintiff that it was not able to serve '

certain of the defendants because it did not have accurate
addresses, neither of the affidavits of plaintiff’s counsel set
forth any efforts to obtain the correct addresses within the

initial 120 days. The affidavit of Ms. Veach, a paralegal for

1982 U.S.C.C.A.N. 4434, 4446 n.25. Many courts have held that b~

'From a rev1ew of the aff1dav1ts submltted by plalntlff i

A



"_plaintiff’s counselT recites that after the adﬁersary proceeding
was filed, she "on at least one occasion“ reviewed counsel s file
and the ﬁarch.lz, 1592 depOSition of Frederick Keady in -an attempt ‘
to locate the addresses of defendants. Plaintiff’s brief and the
affidaﬁits establish that except forfthie_one-half;heartedleffort,
no stepe whatsoever hare been taken by plaintiff to:eerve or even
obtain the correct addresses of defendants Carbones Naricual Calha
Elmer Buchta Trucking, Strachan Shipping Co., and Time Insurance
Company . With respect to defendant Ralph Hix, except for the
review of the file and deposition by Ms. Veach discussed above,
plaintiff made no efforts to obtain Mr. Hix’s address until
November 1993, "at least 283 days after the complalnt was filed
when the complaint and summOns (plaintiff ‘S first attempt to Servef;“
Mr. Hix) was returned to plaintiff’s counsel by the post office due
to an incorrect address. Clearly, these facts fail to establish
reasonable efforts and due diligence on the part of plaintiff to
timely serve defendants.

With respect to the defendant Chicago Fuel and Iron Company,'

'Inc plaintiff contends that CFI s local counsel informed'

plaintiff s counsel that he was not authorized to accept service of

: ﬁfpr0cess that CFI has ‘had: actual knowledge‘bf the exietenceﬂof the'&*?Vi‘f'ﬂ

adversary since February of 1993, and that CFI has submitted itself
to the jurisdiction of the court through its active participation
in the debtor’s bankruptcy case and its appearance at the March 26,
1994 hearing on this motion. All of these arguments are without

merit. As in the present case, the plaintiff in In re Heinz, 131

F - G R P (e
ST



B.R. 38'(Baner_Dl Md. 1991), raised the argument:that counsel for
the defendant had:. refused to aocept serv1ce The court Found the_
refusal 1rrelevant to the issue of gocd cause and stated that
"[tlhe fact that the defendants’ counsel did not see fit to accept
service on'behalf of his clients has no. impact upon the underlying
duty to effect service." Id. at 41.

Similarly, actual knowledge of the proceeding is no substitute
for proper service of process. Friedman, 929 F.2d at 1155. As
quoted by the Sixth Circuit in Friedman,

"Before a court may exercise personal
jurisdiction over a defendant, there must be
more than notice- to the defendant .and a
constitutionally sufficient ‘relationship
between the defendant - and the forum." (cite
omltted) "Due process requlres proper serv1¢e;nv;;:,“'-
e of process ‘in- order “to. obtain in ‘personam’ - -
- jurisdiction." ‘(cite omitted) -In short, ‘the

requirement of proper service of process "is
not some mindless technicality" (cite

omitted) .
Id. at 1156. CFI’'s counsel’s appearance at the March 25, 1994

hearing does not mandate a different result because the appearance

Iwas for the llmlted purpose of respondlng to plalntlff s motlon and

.<¢---._- . e .‘e.'-. A

| Challenglng service. Id. at 1157 0.7 ("[a]s {defendant s] flrst.ff'w"‘

pleadlng spe01flcally contested the 1nsufflclency of serv1ce of

"”fprOcess, 1t cannot be plau51b1y dontended that he Wazved Rule 4 g

requirements and thereby submltted to the district court s
jurisdiction") .

The plaintiff also argues that it intentionally did not effect
service because it was attempting to resolve the adversary without

the necessity of lengthy and expensive litigation which would begin



"withfsetvice of prdcess, thar it was cencerned about the effect the
continued,prosecntion of the adversafy would.nave on the debtor’s
ability to reorganize, and that on at least oneloccasion, defendent.-
Frederick Keady requested that the complaint not be served.

B Nnmerous :courts. heve held that lntentlonal nonservice,
including specificaily'because of ongoing settlement negotiations,l
does not establish good cause for failure to effect timely service.
Mid Continent Wood Products, Inc. v. Harris, 936 F.2d 297, 302 (7th
Cir. 1991) ("[nlowhere in Rule 4 is there an exception for
settlement discussions"); Sullivan v. Mitchell, 151 F.R.D. 331, 334
(N.D. I11. 1993) ("[nleither defendant’s alleged knowledge of the
'lltlgatlon nor the settlement dlscu351ons between counsel relleve
-'2pla1nt1ff of hlS requlrement tc tlmely effect serv1ce under Rule
4(3)"); Dav1s-Wllson v. Hilton Hotels Corp., 106 F.R.D. 505 (E D
La. 1985) (good cause not satisfied notwithstanding that service
was effected five days after expiration of 120 day time period and
that service was not effected within requisite time period because

_plalntlff was trylng to settle -matter. amlcably‘ w1thout court

-

e ps s R _.;,_.. 3 ,'.-' --‘ = “,‘,. o .. .o _‘.'-._-'_

actlpn) Cf Assad V. leerty Chevrolet Inc . 124 F R D 31

(D.R.I. 1989) (good faith settlement negotlatlons with defendant

;h;fconstltuted good cause fer fallure 5 serve codbfendant)”{ Séé 3150

Moncrief v. Stone, 961 F.2d 595, 597 (6th Gl 1992) (plalntlff s
argument that he did not timely effect service because the case was
complicated and he was waiting to see if other causes of action
should be joined did not constitute good cause); Wei v. State of

Hawaii, 763 F.2d 370, 372 (9th Cir. 1985) (plaintiff’s desire to
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service 1s more lnexcusable than 1nadvertence ' Fumbres v Unlted"‘

amend his complaint;before‘effeqting'eefvice did not qﬁalify as
good cause); Redding ?. Essex Crane Rental Corp. of Alabama, 752
F.2d 1077, 1078 (5th Cir. 1985) (good cause not established by

plaintiff's service delay because he thought he could get a better

settlement 1n pendlng state compensatlon claim if defendant dld not

have dlscovery opportunlty); | Vlncent f. Reynolds Memorial
Hospital, Inc., 141 F.R.D. 436, 437-438 (N.D. W. Va. 1992)
(intentional nonservice in order that other pending cases between
the parties could be developed toward resolution did not amount to
good cause); Gitz.v. St. Tammany Parish Hospital, 125 F.R.D. 138

(E.D. La. 1989) tplaintiff's intentional decision not to serve

defendant so that addltlonal 1nformatlon could be gathered prlor to

' actlvatlng the lawsult through serv1ce does net establleh goed

cause) ; Salow V. CerUS—C1rCUS Hbtels, Inc., 108 F.R.D. 394, 395
(D. Nev. 1985) (plaintiff who did not timely serve defendant in
district court action because he wanted state court action to be

completed first did not constitute good cause) .

.-“? ,__,_..,- win ._-“.'.1.'- _.«,._ T . . --.-:.-' e

States of America, 833 F 2d 138, 139 (9th Cir, 1987)-(rejecting

aigument that sérvice wHs' ndt effected’betauee‘serv1ce weuld have*ﬁf*“f

trlggered pretrlal and dlscovery.deadllnes which the plaintiff
sought to delay due to its lack of financial resources).
Accordingly, the court does not find that plaintiff’s settlement
negotiations establish good cause for plaintiff’s failure to effect

service within 120 days.

10

At least one court, has stated that “1ntent10nal delay of
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" The assertion'by;plaiﬁtiff that it delaYed-Service becausé-it -

was concerned .about’ the effect the continued pfosecution of this'

adversary would have on the debtor’s reéorganization presents a more

difficult question.. However, the affidavits of plaintiff’s counsel

do:not:state‘that Cthinueéiprosecution pf;this'adveﬁsary wou;dj.

have detaiied.or even had a ﬁarticulafiy adverse effect oanebtor“s
reorganization efforts; instead the affidavits recite that the
effect "has been an important issue" and that counsel did not want
to "interfere with the debtor’s reorganization." While the court
does not intend to suggest that the only problem withlplaintiff's

argument is semantics, counsel’s choice of words fails to convince

'the court that counsel was. sufficiently concerned that continued

¢

'f-prosecutlon of thls adversary would have disrupted debtor s"fLi”‘y

reorganization. Plalntiff did not inform the court of its concern
until the filing of this motion, some 426 days after the filing of
the complaint. While motions under Rule 4 (j) need not be presented
to the court prior to the expiration of the 120 day period, the

glengthy delay 1n filing this motlon and ra181ng thlS 1ssue does

! . R - R oo -"'.':

tend to cast doubt on plaintiff s assertion of concern.' .See‘

,Fﬁmbres, 833 F. 2d at 139

With re‘s‘pect to ‘plal‘ﬂtlff g ccntentioﬁ that goo*d t:ause ex:ists-,

because defendant Frederick Keady, who has or had bu51ness tles_to
some of the other defendants, requested that the complaint not be
served, the court notes that Mr. Melnick’s affidavit recites that
this request was made in August or September, 1993 - a period of at

least 198 days after the complaint was filed. While Mr. Keady'’s

11
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1request would.te signifiéant_if’it ﬁere'nadelwithiﬁ the first izp
days.after the complaint was filed and if this motion-were,being
made by plaintiff so that it.could serve Mr. Keady outside the
required 120 day time perlod the court does ‘not find that a
'request made by a defendant at least 78 days after explratlon of
the 120 day period is sufficient. to establlsh good ‘cause for
plaintiff’s failure to serve Mr. Keady's codefendants within the
120 days.

Plaintiff also submits that the court should be guided by the
nexcusable neglect" standard as interpreted by the U. S. Supreme
Court in Pioneer.Inveatment Services v. Brunswiék,Associates,‘

U. S _;rf__, 113 S Ct 1489 (1993), because plalntlff s motlon was
Iflled after the explratlon of the 120 days zittﬁg R. mem _f,'
‘9006(b)(l) prov1des that if a- party moves after the explratlon of
a specified time period to have the period enlarged, the court for
cause may enlarge the period "where the failure to act was the
result of excusable neglect L In Pioneer, the Supreme Court held

that the concept "excusable neglect"‘ could 1nclude_ attorney

e 4 e : P P
AN e som L -__.-_ bV R ,-“. .__.,-‘,_. ---‘i T T N L BN

1nadvertence or negllgence under certaln c;rCumstances. The'

appllcablllty' of the excusable neglect standard. .as deflned 1n

”““3ploneer 8" Rule 4(3) has'been fe]ected by - the courts that have“c

considered the issue subsequent to Pioneer. SEGP‘MCGIHHIS _V.
Shalala, 2 F.3d 548, 551 n.l1 (5th Cir. 1993); In re DuFour, 153
B.R. 853 (Bankr. D. Minn. 1993). As stated by the DuFour court:

I find nothing in the Pioneer opinion
suggesting that the flexible view of
nexcusable neglect" applied to Bankruptcy Rule
9006 (b) should also apply to "good cause"

12
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under Rule 4 (j)-.  The term good cause makes no
reference to. negligence or inadvertence.

- Furthermore, Rule 4(j) is concerned .with
compelling plaintiffs’ lawyers to act
diligently, not with the equitable policies
that underlie the chapter 11 process and the
Bankruptcy Rules. Finally, since the term
excusable neglect -is .used in Rules  6(b), "
13(£f); “60(b) (1) and 60(b)(6),. such term- ™
certainly would have been used in Rule 4(j) .~
had the drafters intended the same standard to

apply.
Id. at 857.
Similarly, in the only circuit court to consider the issue
post-Pioneer, the Fifth Circuit Court pf Appeals rejected Pioneer’s
'"excusable negleét" analysis when construing Rulelg(j} because,"the

mode of analysis appropriéte to Rule 9006 (b) (1) is not necessarily

- _-appgopﬁiapegtpﬁRqufQIj)fif“thY"§e93yse.ﬁheTstaﬁﬁé?d‘aftisulaﬁad'-

" “in“Rule 4(j) is good cause, not excusable negiect.“ McGinnis, 2

F.3d at 551 n.l1l. Even prior to Pioneer, the Ninth Circuit held
that the appropriate standard is "good cause" rather than Rule
6 (b) (2) 's excusable neglect. See United States for Use and Benefit

of DeLoss V. Kenner General Contractors, Inc., 764 F,éd 707, 911

S (9th- iy To8s). Cf Bandette s BarnéttébfézéﬁE1267754;??55&55:(“*

- (9th Cir‘ 1991); Winters V. Teledyne Mbv1ble Offshore, Iné., 776

A \,{

(Bankr 'D, Md. 1991) (good causé-fequlres "at least“ as strlct a’
showing aél excusable neglect) . © This court agrees that the
appropriate standard is good cause, not excusable neglect.
Finally, although it is not clear, the plaintiff appears to
argue that there may be some danger of the statute of limitations
running, thus in effect, resulting in a dismissal with prejudice as

13
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opposed-to without“préjudiee as Rule 4(j) ‘diréects. The Sixth
Circuit along with the'majority of other courts have found this
result to be irrelevant when applying Rule 4 (j). See-Friedman, 929

F.2d at 1158; Townsel v. County of Contra Costa County, California,'

" 820 F.2d 319, 320“{9th'éir;_1987)}mumpfioek'v.3€itf-oflGarladd,l768_'

F.2d 654, 657 (S5th Cir. 1985); In re Heinz, 131 B.R. at 41; .In re
Wilson, 96 B.R. 301, 303 (Bankr. E.D. Cal. 1989); In re Hatch, 93
B.R. 263, 264 (Bankr. D. Utah 1988), rev. in part, 114 B.R. 747 (D.

Utah 1989).

Lastly, the court con51ders plaintiff’s argument that the 120

- day tlme period is not appllcable to defendant Carbones Narlcual

C A_ because 1t 1s a forelgn corporatlon The prec1se language in

_Rule 4(3) deallng w1th forelgn corporatlons' s that '“[t]hls:’

subdivision shall not apply to service in a foreign country

pursuant to subdivision (i) ... ." (emphasis supplied). Rule 4 (i)

provides alternative methods of effecting service in a foreign

country which may be used in-addition to those procedures set forth

-_1n Rules 4(c)(2)(C}{11) and 4(d)(3) A,plaln readlng of Rule 4(])H_

= -'i"

fsuggests that the 120 day requlrement ‘is 1napp11cable only when .

'serv1ce 1s pursuant to one of the methods set forth 1n Rule 4(1),f

e u'»- ,* 'i‘.a-

'?1f serV1ce is pursuant to’ oﬁher'me%hoas, the‘izﬂ day rule appiles;fjﬁ%fxffﬁ

In acoordance with this oonstructlon, the'Second Circuit Court of
Appeals in Montalbano v. Easco Hand Tools, Inc., 766 F.2d 737 (2nd
Cir. 1985), concluded that the foreign country exception to the
120 day rule was inapplicable because plaintiff had never attempted

to serve process on the defendant in a foreign country under

14
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Sundivision (i) ; ‘instead, serV1ce had . been attempted 'under .Rule
4(c) (2) (C) (1) and (d)(BI.I See also Chlllaﬂ Nitrate Corp. Vi M/V
Hans Leonhardt, 810 F. Suﬁp.-732, 734 (E.D. La. 1592) (120 day rule
applicable because service in a forelgn country was not pursuant to
c'Rule 4 (1)), cf Foster V. ‘Dentaurum,_BG WL 20899,.-1 -(D. Kan 1986)"
(Rule 4(]) s 120 day rule applles only if the defendant may not be
served under the alternative provisions listed in subdivision (i)).
In the present case, there is no evidence that plaintiff has
attempted to serve defendant Carbones Naricual C.A. under any
method. In plalntlff s brlef wherein 1t recites its efforts to
‘7"ser€e'each‘defendant- the only statement made ‘with’ respect ‘to
_defendant Carbones Narlcual C A ‘1s that "M&M [Melnlck & Moore,
[jplalntlff s counsel] belleves thls defendant to be a’ forelgnﬁz
corporation. Upon review of 1ts files concerning the Chapter 11
case, and Keady'’s deposition taken on March 12, 1992, M&M has not
located an address for service of process of this defendant." This
court concludes that because there have been no efforts to serve

' Carbones Narlcual C A under subsectlon (l) of Rule 4 the forelgn _

“ .
Pt

country exceptlon to the 120 day requlrement 1s 1nappllcable

The court reallzes that the plalntlff may now rectlfy the_ f

T il . . R
2y L
SR A ety f ‘.“\'\ ' o‘t’ o "‘{ J J‘

%'sEEUatlcn'by serv1ng°defeﬁdant Carbones Nar1cual= -A:'pursuant te
Rulel4 (11 and thus take itself out of the 120 day requlrement In;
fact it has been held that under the clear language of the statute,
the Rule 4Ei) exclusion in Rule 4(j) is applicable when service is

made in a foreign country pursuant to Rule 4 (i) even when the

plaintiff does not attempt to serve the defendant within 120 days
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of the f111ng of the complaint.. Sée Lucas v. Natoli; 936;F.2d 432,
433 (9th Cir. 1991) (per curiam), cert. demied, ___ U.S. ___, 112
S.Ct. 971 (1992). However, other courts have held that even in the
absence of a 120 day requlrement the COurt has the poﬁer to

B s dlsmlss a caee for fallure to effect serv1ee of process W1th1n a
” reasonable time or' for fa;lure to proceed with due dlllgence, the
standard which was in effect before Rule 4(j)’s 120 day time limit

was adopted in 1983. See Crysen/Montenay Energy Company v. E & C

Trading, Ltd., _____ B.R. __, 1994 WL 139932, p. 6 (S.D.N.Y.
1994}; In re Southold Development Corp , 148 B.R. 726, 730
TE.blN.Y; 1992).‘ In the present case, there is ‘no evidence that
- plalntlff has acted w1th due dlllgence .‘ To the contrary,

:plalntlff s half hearted attempts to obtaln the correct address ‘of
Carbones Naricual C.A. and its total fa;lure to make any attemptst
to serve Carbones Naricual C.A. even though more than a year has
passed since the complaint was filed, establish the opposite.

Accordingly, the court concludes that plaintiff’s motion to

serve the defendants more. than 120 days from the date .on Wthh 1tg“
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'"flled 1ts complalnt ehould be DENIED and that CFI‘s motlon to

dlsmlss should be GRANTED The court w1ll enter an order 1n
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ENTER : May 25, 1994
BY THE COURT 3

MARCIA PHILLIPS PARSONS
UNITED STATES BANKRUPTCY JUDGE

16

pcr



