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This case is before the court on the debtor’s notion filed
July 1, 1996, to reconsider order extending the time for
creditor to anmend objection to confirmation of debtor’s chapter
13 plan. As set forth below, the notion is granted in part and
denied in part. The followi ng constitutes the court’s findings
of fact and conclusions of |aw pursuant to Fed. R GCyv. P
52(a), as incorporated by Fed. R Bankr. P. 7052. This is a

core proceeding. 11 U S.C 8§ 157(b)(2)(L).

l.
The debtor filed a petition initiating this case on April
22, 1996. The notice of commencenent of case was served by the
clerk upon all listed creditors on April 26, 1996, which advised
that the 11 U S. C 8§ 341(a) neeting of creditors would be held
on June 11, 1996, and that a hearing on confirmation would be
held on June 25, 1996, in the event tinely objections to

confirmation were filed pursuant to Local Bankr. R 13(g).! The

'Local Bankr. R 13(g) provides that “[o]bjections to
confirmation of chapter 13 plans ... shall be filed prior to the
conclusion of the initial nmeeting of creditors held pursuant to
11 U S.C 8§ 341(a) provided, however, that the Chapter 13
trustee and any creditor attending and participating in the
neeting of creditors will be allowed until the close of business
on the third business day followng the conclusion of the
meeting in which to file an objection. oj ections filed beyond
the dates fixed herein will not be considered unless the court,
for cause, extends the tine. bjections nust be in witing,
must set forth with specificity the grounds relied upon by the
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debtor’'s ex-wife, Deanna L. Ward, was listed on the debtor’s
creditor matrix and the certificate of nmailing acconpanying the
notice indicates that Ms. Ward was nmiled a copy of the notice
on April 26, 1996.

On June 6, 1996, prior to the neeting of creditors, M.
ward’s fornmer counsel, Keith A Hopson, tinely filed an
objection to confirmation. The stated grounds for the objection
were that the debtor was obligated under a divorce decree to pay
an outstandi ng i ndebtedness to Eastman Chemical Credit Union and
indemmi fy and hold Deanna Ward harm ess therefrom and “that
di scharging such debt would result in a benefit to the debtor
that outweighs the detrinmental consequences to her.” I n
conclusion, M. Ward requested that the court “decline to
di scharge this debt in accordance wth 11 U S C 8
523(a)(15)(B).”

The neeting of creditors took place on June 11 as schedul ed,
with neither Ms. Ward nor M. Hopson being in attendance. On
June 20, 1996, five days prior to the upcom ng hearing on M.
Ward’s objection to confirmation, a notion to extend tinme to
file an anmended objection to confirmation of debtor’s chapter 13

plan was filed on Ms. Ward’s behalf by attorney Dean Greer. The

objecting party, and nust contain a certificate of service on
the debtor, debtor’s counsel, chapter 13 trustee, and any other
party affected by the objection.”
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notion recited that Ms. Ward had been advised by M. Hopson that
he could no longer represent her in this matter; that M. Geer
was unable to neet with Ms. Ward until June 14; that M. Ward
was unaware  of the deadline for filing objections to
confirmation; that there was insufficient tinme to prepare and
tinely file an objection to confirmation; that the late filing
of an anended objection is due to excusable neglect due to the
| ack of knowl edge as to the deadline to file an objection; that
by allowing an anmended objection, the debtor would not be
prej udi ced; and that cause exists to enlarge the tine to file an
anmendnent to her objection pursuant to Fed. R Bankr. P. 8§
9006(b) (1). By order entered June 20, 1996, the notion to
extend tine was granted.

The debtor seeks a reconsideration of the June 20 order
arguing that M. Ward s conduct does not neet the show ng
requi red for excusable neglect and that Ms. Ward is not seeking
to amend her original objection, but is seeking to add new
obj ections whil e abandoni ng her original objection. There is no
question that since neither M. Wird nor her representative
attended the neeting of creditors, June 11 was her deadline for
filing an objection to confirmation.

Fed. R Bankr. P. 9006(b)(1) provides in pertinent part
t hat:

when an act is required or allowed to be done at or
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within a specified period by these rules or by a

notice given thereunder or by order of court, the

court for cause shown nmay at any tinme in its

discretion ... (2) on notion nade after the expiration

of the specified period permt the act to be done

where the failure to act was the result of excusable

negl ect .
Al though not specifically nmentioned therein, the “excusable
negl ect” standard of Rule 9006(b) (1) has been applied by courts
where a party has failed to perform an act required by |ocal
rul es. See, e.g., Nunez v. Nunez (In re Nunez), 196 B.R 150,
156-57 (9th Cr. BAP 1996). In this case, both parties have
asserted that the appropriate standard is that of “excusable
negl ect.” Nonet hel ess, the bankruptcy court has broad
di scretion to apply its local rules strictly or to overlook
transgressi ons. I d. at 157, citing Little . Cox’ s
Supermarkets, 71 F.3d 637, 641 (7th Gr. 1995). Notw thstandi ng
this discretion, the court agrees that the application of the
“excusabl e neglect” standard should be applied when a party
seeks to enlarge the tine for performng an act required by
Local Bankr. R 13(g) after the time for taking such act has
expired. The court reaches this conclusion because Rule 13(9)
itself requires “cause” to extend the tinme after the deadline
for filing objections to confirmation has passed. Ther ef or e,

the initial issue is whether M. Ward has shown “excusable

neglect” as required by Fed. R Bankr. P. 9006(b)(1) so as to



justify granting her June 20 notion to extend the tinme for

filing an anended objection.

1.

Excusabl e neglect is a sonewhat “elastic concept.” Pioneer
I nvest ment Servi ces Co. V. Br unswi ck Associ at es Lt d.
Partnership, 507 U S. 380, 392, 113 S. C. 1489, 1496 (1993).
To find excusable neglect, a two-step inquiry is necessary. The
court nust first determne whether the failure to tinely file
resulted from neglect and then -evaluate the neglect and
determ ne whether it is excusable. See In re Nickels
Per f ormance Systens, Inc., 169 B.R 647, 651 (Bankr. E.D. Tenn
1994), citing Pioneer Investnent Services Co., 507 U S at 393-
95, 113 S. C. at 1497-98.

M. Geer avers in the notion to extend tine that he was not
able to nmeet with Ms. Ward until June 14 and that he was not
aware of the facts of this case prior to that tine. He
erroneously states that the deadline to object to confirmation
was June 14, when actually the deadline was June 11, and that
Ms. Ward was unaware of the deadline. However, as noted above,

Ms. Ward was listed as a creditor by the debtor and she was



tinely? nmailed a copy of the notice of comrencenent of the case
which referenced the deadline for filing objections to
confirmation. There is no evidence or even the assertion that
this notice was not received by Ms. Ward in sufficient tinme to
file an objection. To the contrary, Ms. Ward did tinely file
her first objection. Thus, it cannot be said that Ms. Ward was
not provided notice of the deadline for filing objections to
confirmation. Presumably, her counsel was also aware of the
deadline (there being no assertion to the contrary) and this
know edge is inputed to M. Ward. See In re Marino, 195 B. R
886, 895 (Bankr. N.D. IIl. 1996)(attorney’s actual know edge of
pendency of bankruptcy may be inmputed to client if it occurs
within the scope of attorney-client relationship). Accordingly,
the court finds that the failure to tinely file the present
amended objection to confirmation was due to neglect of Ms. Ward
and her attorney or attorneys.

The second inquiry of determ ning what sort of neglect is
excusable is an equitable one, taking account of all relevant

ci rcunstances surrounding the party’s omssion, which include

2Fed. R Bankr. P. 2002(b) provides in pertinent part that
“the clerk, or sonme other person as the court may direct, shal

give the debtor, the trustee, all <creditors and indenture
trustees not less than 25 days notice by mail of ... (2) the
tine fixed for filing objections and the hearing to consider
confirmation of a ... chapter 13 plan.”
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the danger of prejudice to the debtor, the length of the delay
and its potential inpact on judicial proceedings, the reason for
the delay, including whether it was wthin the reasonable
control of the novant, and whether the novant acted in good
faith. In re Nickels Performance Systens, Inc., 169 B.R at
650, citing Pioneer Investnent Services Co., 507 U S. at 395-96,
113 S. C. at 1498. Good faith and the reason for the del ay
should be accorded considerable weight. In re Nickels
Perf ormance Systens, Inc., 169 B.R at 650.

Applying these factors, the court finds that the inpact upon

this proceeding by allowing M. Ward' s anendnent to the

objection to confirmation wl]l be insubstantial, and the
potential prejudice to the debtor will be mninml because the
debtor’s plan has not been confirned. The delay between the

deadline for filing objections to confirmation and M. Ward' s
notion to extend tine to file the anended objection was |ess
than ten days. As Judge Stair noted in the Nickels Performance
deci sion, however, the inquiry is not strictly a balancing test
such that if three of the five factors weigh in favor of the
party neglecting the deadline, excusable neglect has been
established. Rather, the focus nust ultimately be on the reason
for the delay and the good faith of the party neglecting the

deadl i ne. ld. at 651.



The reason for the delay in not tinely including in the
original objection the grounds now asserted in the anended
objection is unexplained. Ms. Ward chose M. Hopson to
represent her initially, and no excuse is offered as to why he
did not include these additional grounds in the tinely filed
origi nal objection. Parties are accountable for the acts and
om ssions of their attorneys. ld. at 652. The |ack of any
excuse renders it practically inpossible for the court to
eval uate the good faith in this regard. In light of the fact
that M. Hopson and Ms. Ward both had notice of the deadline for
filing objections to confirmation, these factors weigh nost
heavi |y agai nst finding excusable neglect. In short, the court
hol ds that the unexplained failure of Ms. Ward's former counsel
to include the grounds now sought to be added by the anended
objection to plan is the sort of neglect that could and should

have been avoi ded and cannot be characteri zed as excusabl e.

(I
The court will now exam ne the additional grounds included
in the anended objection to confirmation to determne if they
are sufficiently related to the grounds contained in the
original objection such that the new grounds nay relate back to

the tinely filed objection. See Fed. R Gv. P. 15(c)(2),



i ncorporated by Fed. R Bankr. P. 7015. Rul e 15(c)(2) provides
t hat :

[a]n anendnment of a pleading relates back to the date

of the original pleading when ... (2) the claim or

defense asserted in the anended pleading arose out of

the conduct, transaction, or occurrence set forth or

attenpted to be set forth in the original pleading.

The additional grounds in M. Ward' s anended objection
include (1) lack of good faith in proposing the plan in
violation of 11 U S. C. 8 1325(a)(3) based upon the allegation
that debtor negotiated a favorable property settlenent involving
his agreenment to pay the parties’ outstanding indebtedness owed
to Eastman Credit Union and Lowe’s and to hold Ms. Ward harmnl ess
therefrom with the intention of filing bankruptcy; and (2) that
the debtor is not paying all of his projected disposable incone
into the plan in violation of 11 U S . C 8§ 1325(b)(1) based upon
the allegation that the debtor has nore inconme and resources,
and | ess expenditures, than are reported in his schedul es. As
not ed above, the original objection to confirmation alleged that
the debtor was obligated under a divorce decree to pay an
out standi ng indebtedness to Eastnman Chemical Credit Union and
indemmi fy and hold Deanna Ward harm ess therefrom and “that
di scharging such debt would result in a benefit to the debtor

that outweighs the detrinmental consequences to her.” Ms. Ward

requested that the court “decline to discharge this debt in
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accordance with 11 U S.C. § 523(a)(15)(B)."

Ms. Ward’s claim in the anended objection of |ack of good
faith in negotiating the settlenent agreenent to assune the
Eastman Credit Union indebtedness with the intent of filing this
chapter 13 bankruptcy is sufficiently related to the
all egations in the original objection despite the fact that M.
Ward’' s attorney needl essly chall enged the nondi schargeability of
the Eastman Credit Union obligation. “The basic test of
rel ati on back is whether the evidence with respect to the second
set of allegations could have been introduced under the original
[pleading] liberally construed.” Minicipal Enployees Credit

Union v. Graham (In re Gaham, No. 96-2014, nenp. opin. at p.

17 (Bankr. E.D. Tenn., J. Parsons, My 6, 1996)(anendnent
adding new claim my relate back to original facts which set
forth basis for another inproperly pled claim. The factual
allegations in the original objection regarding the parties’
martial dissolution agreenent and the “assunme and hold harnl ess”
provi sion therein suggest an assertion of bad faith. Therefore,
the portion of the anended objection which “nerely change[s] the
|l egal theory of relief” from one of nondischargeability to bad
faith based on these sane facts is allowable. I d. No fact ual

al l egations, however, are mde in the original objection

concerning Ms. Ward’'s additional claim under 8§ 1325(b)(1) that
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the debtor is not paying all of his projected inconme into the
pl an. Accordingly, there is no basis for this new claim to

rel ate back to the original objection to confirmtion.

V.

In sunmary, the court hereby grants the notion by debtor to
reconsi der the court’s order entered June 20, 1996, and for the
reasons stated above, vacates that order. Ms. Ward will Dbe
permtted to amend her original objection to include |ack of
good faith based upon the alleged facts that debtor negotiated
the settlenent agreenment to assune the Eastman Credit Union
i ndebt edness with the intent of filing bankruptcy. In all other
aspects, M. Ward’'s notion to extend tine to file an amended
objection to confirmation of debtor’s chapter 13 plan is denied.
SO ORDERED

FI LED AND ENTERED: July 26, 1996

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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