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In this adversary proceeding, the chapter 7 trustee seeks
t he avoi dance and recovery pursuant to 11 U S.C. 88 549 and 550
of <certain transfers by ordinary check mde to Oakwood
Properties, Inc. (“Oakwood”) by the state court receiver for the
debt or. Cakwood has noved for dismssal or for sunmary
judgnment, asserting that the transfers are not avoidable as
postpetition paynents under 8 549(a) because the checks were
delivered to Oakwood prior to the filing of an involuntary
petition against the debtor and because the transfers were
authorized by the court. In the alternative, OGakwood contends
that the transfers are excepted from avoi dance under 8 549(b)
because value was given in exchange for the transfers. As a
secondary issue, COakwood asserts that this adversary proceeding
should be dism ssed for failure to join an indispensable party
under Fed. R Bankr. P. 7019.

As expl ained below, the court concludes that the transfers
neet the requirenents for avoidability wunder § 549(a): the
transfers occurred postpetition when the checks were honored by
the debtor’s bank and the transfers were not authorized by the
court. The court additionally concludes, however, that the
transfers are excepted from avoidance under 8 549(b) to the
extent of the value given by Oakwood in exchange for the

transfers. Because Oakwood has not net its burden of proving



the extent of the value given in exchange for the transfers,
i.e. that the value of I|eased premses for one nonth was
reasonably equivalent to the amount of the transfers received by
Cakwood, sunmary judgnent w il be denied. Cakwood’s notion to
dismss for failure to join an indispensable party is wthout

merit and will also be denied. This is a core proceeding. See

28 U.S.C. § 157(h)(2)(A).

l.

Prior to the commencenent of this case, the debtor owned and
operated six retail grocery stores located in northeast
Tennessee and southwest Virginia. The debtor’s principa
creditor was Flem ng Conpanies, Inc. (“Flemng”), the majority
supplier of its inventory and equipnent, to which the debtor
owed nore than $2.7 nmillion under certain prom ssory notes,
equi pnent | eases, and open accounts. As security for these
obligations, Flemng held a perfected security interest in
virtually all of the debtor’s assets, including its inventory,
equi pnent, supplies, nmachinery, furnishings, fixtures, |easehold
interests and inprovenents, accounts, contract rights, and
general intangibles. In Decenber 1995, Flemng declared the
debtor in default wunder the terns of the parties’ |oan

agreenents, placed the debtor on C.OD. basis for the purchase



of inventory, and filed suit in state court for the appoi ntnent
of a receiver to operate the debtor’s business. Subsequent |y,
on February 1, 1996, the debtor and Flemng entered into an
agreenent wherein the debtor agreed, inter alia, to a
foreclosure sale by Flem ng under the Uniform Comrercial Code
and the appointnent of a receiver to operate the debtor’s stores
pendi ng the sale. A state court receiver was appointed on
February 8, 1996, and a bulk sale of the debtor’s assets was
noticed by Flem ng for March 7, 1996.

One of the debtor’s grocery stores was located in Wber
Cty, Virginia, in rental property |eased from Oakwood. On
March 5, 1996, Oakwood received from the debtor’s state court
receiver two checks dated March 1, 1996, and totaling $13,627.63
in paynment of the rent for the Wber Cty store which was due
March 1 and subject to a late penalty on March 10.!' OGakwood
deposited the checks into its bank account and the checks were
honored by the debtor’s bank on March 7, 1996.

Subsequent to Oakwood’s receipt of the checks on March 5,

but prior to their honor by the debtor’s bank on March 7, three

1t is unclear why two checks in the amounts of $12,825.00
and $802.63 were delivered. The affidavit of OGakwood’ s genera
partner sinply recites that “I received two checks from the
Recei ver of Oakwood Markets for paynent of Mrch rents.” The
| ease containing the paynment terns for rental of the Wber Cty
property was not presented to the court.
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unsecured creditors of the debtor filed an involuntary chapter
11 petition against the debtor on March 6, 1996. Fl em ng
i medi ately responded by filing a nmotion for relief from the
automatic stay to permt the foreclosure sale scheduled for
March 7 at 10:00 a.m to proceed and requested an energency
hearing on the notion. Upon notice to the attorney for the
petitioning creditors, a hearing on the stay relief notion was
held at 9:00 a.m on March 7, 1996. At the hearing, Flemng' s
counsel announced that an agreenent allowing the sale to go
forward had been reached with the petitioning creditors. The
terms of the agreenment were announced and after approval by the
court, an agreed order lifting the automatic stay to allow the
public sale to proceed was entered at the conclusion of the
hearing. The agreed order authorized the debtor and Flemng to
take the necessary steps to conplete the sale and transfer the
assets, including execution of bills of sale. The order also
aut hori zed the purchasers of the assets at the various stores to
accept assignnments of |eases for the real properties from which
the grocery stores were operated. Under the terns of the agreed
order, all sale proceeds were to be paid into the registry of
the <court pending further orders wunless Flemng was the
successful bidder, in which event Fleming would pay into the

court registry only the proceeds of sale which exceeded the



debtor’s indebtedness to Flem ng. The right of any party in
interest to <challenge Flemng' s security interest and its
entitlenent to the sale proceeds was expressly preserved.

The foreclosure sale was held as scheduled, with Flem ng
bei ng the successful bidder, although imrediately after the sale
Flemng assigned its interest in the assets and its claim
against the debtor to Heartland Supernmarkets, Inc., Flemng s
whol | y-owned subsidiary. Included in the assets sold and
assigned was the debtor’s leasehold interest in the Wber Gty
real property owned by Oakwood. Flemng filed a report of sale
on April 12, 1996, and paid into the court registry excess sale
proceeds of $15,198.00. The report of sale indicates that from
the gross sale proceeds, Flemng paid the various suns owed
Flemng by the debtor, related attorney fees, and the sum of
$35, 465. 00 to OGakwood for past-due rental paynments in connection
with the assunption and assignnent of the Wber Cty store
| ease.

No response controverting the involuntary chapter 11
petition was filed by the debtor. Accordingly, an order for
relief under chapter 11 was entered in the bankruptcy case on
April 2, 1996. Upon notion by the petitioning creditors, the
case was subsequently converted to chapter 7 by order entered

April 18, 1996.



The present adversary proceeding to recover the two March
1 rental checks paid to OGakwood was commenced by the chapter 7
trustee on March 6, 1998. After being granted an extension of
time to respond to the conplaint, Oakwood filed on April 29,
1998, the pending notion for sunmmary judgnent or dism ssal
pursuant to Fed. R Cv. P. 56 and 12(b)(6), as incorporated by
Fed. R Bankr. P. 7012(b) and 7056. The notion was supported by
a nmenorandum of law and the affidavit of Oakwood s general
partner, Wally Boyd. On May 29, 1998, after obtaining an
extension of tinme, the trustee filed a nenorandum of law in
response to QOakwood’'s notion, supported by his persona
affidavit referencing attached copies of the checks at issue and
the Agreed Oder Lifting Automatic Stay entered on March 7,
1996. Oral argunent on the notion was heard by the court on

June 25, 1998. The notion is now ready for resol ution.

.

In considering a Rule 12(b)(6) notion to dismss for failure
to state a claim the court nust construe the conplaint in the
light nost favorable to the plaintiff, accept as true the
factual allegations in the conplaint, and determ ne whether the
plaintiff undoubtedly could prove no set of facts in support of

his clainms that would entitle himto relief. See, e.g., Alard



v. Weitzman (In re DeLorean Motor Co.), 991 F.2d 1236, 1240 (6th
Cir. 1993), reh’g denied (1993). A conplaint need only give
fair notice of what the plaintiff’s claim is and the grounds
upon which it rests. | d. Al though this standard is extrenely
liberal, the plaintiff may not sinply assert |egal conclusions.
Rat her, the conplaint nust contain either direct or inferential
al legations respecting all mterial elenents to sustain a
recovery under sone viable legal theory. | d. O course, the
burden of denonstrating that a conplaint does not state a claim
is on the noving party. See, e.g., Runmbau v. Colodner (In re
Col odner), 147 B.R 90, 92 (Bankr. S.D.N. Y. 1992).

When matters outside the pleadings are presented and
considered by the court, “the notion shall be treated as one for
summary judgnent and di sposed of as provided in Rule 56.” Fed.
R CGv. P. 12(b). Sunmmary judgnent under Fed. R Cv. P. 56(c),
made applicable to bankruptcy adversary proceedings by Fed. R
Bankr. P. 7056, is appropriate where there is no genuine issue
of material fact and the noving party is entitled to judgnent as
a matter of law. See, e.g., Celotex Corporation v. Catrett, 477
U S 317, 322, 106 S. C. 2548, 2554 (1986). Any inferences to
be drawn from the underlying facts nust be viewed in the |ight
nost favorable to the party opposing the notion. See, e.g.,
McCafferty v. MCafferty (In re MCafferty), 96 F.3d 192, 195

8



(6th Cr. 1996)(citing Mtsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 1356 (1986)).

L1l

11 U.S.C. § 549(a) states:

Except as provided in subsections (b) or (c) of this

section, the trustee may avoid a transfer of property

of the estate—

(1) that occurs after the commencenent of the case;

and

(2) (A that is authorized only under section 303(f)

or 542(c) of this title; or

(B) that is not authorized under this title or by the

court.

Pursuant to this subsection, the criteria for avoi dance are:
(1) a transfer; (2) of property of the estate; (3) which
occurred postpetition; and (4) was not authorized by the court
or the Bankruptcy Code. See Manuel v. Allen (In re Alen), 217
B.R 952, 955 (Bankr. MD. Fla. 1998) (citing GCeekie v. Wtson
(In re Wtson), 65 B.R 9, 11 (Bankr. CD. I1ll. 1986)).

Al t hough as a general rule the trustee as the party seeking to
avoid a transfer bears the burden of proving each of these

el enents, see, e.g., Misso v. Brooklyn Navy Yard Dev. Corp. (In
re Westchester Tank Fabricators, Ltd.), 207 B. R 391, 396
(Bankr. E.D.N. Y. 1997)(citing Consolidated Partners Inv. Co. V.
Lake, 152 B.R 485 (Bankr. N.D. GChio 1993)); the recipient of

the transfer has the burden of proof to the extent it asserts



the validity of the transfer. See Fed. R Bankr. P. 6001 (“Any
entity asserting the validity of a transfer under 8§ 549 of the
Code shall have the burden of proof.”). Because Gakwood
contends that the transfers in question were authorized by the
court and that they come within the 8 549(b) exception to
avoi dance, Oakwood bears the burden of proving these affirmative
defenses. See 10 ColLIiER N Bankruptcy § 6001. 01[ 2] and [3] (15th ed.
rev. 1998)(although sonme courts have suggested that Rule 6001
pl aces burden of proof as to all four elenents of the 8 549(a)
cl ai m upon the defendant, nore appropriate reading is to place
burden only upon |ast elenent and exceptions under subsections
(b) and (c)).?

In its menorandum of |aw, Oakwood asserts that the facts of
this case do not establish a cause of action under § 549(a)
because the third and fourth elenents of a 8 549(a) claim are
| acking. According to OCakwood, the third conponent of § 549(a),

that the transfer occur postpetition, is not nmet because the

2But see In re Westchester Tank Fabricators, Ltd., 207 B.R
at 395 (ignoring Rule 6001 entirely); Schieffler v. Coleman (In
re Beshears), 196 B.R 464, 466 (Bankr. E.D. Ark. 1996) (hol ding
burden of proof is upon recipient as to all elenents including
whet her transfer was of estate property); Hoagland v. Edward
Hi nes Lunmber Co. (In re LVWMK Corp.), 196 B.R 421, 423 (Bankr.
S.D. Ill. 1996)(sane holding); and In re Watson, 65 B.R at 11
(suggesting that burden of proof is on recipient regarding
whet her disclainer of an interest is a transfer of property of
the estate).

10



transfers occurred prepetition when the debtor’'s state court
recei ver delivered the checks to Cakwood on March 5, 1996. Wth
respect to the fourth prong of 8 549(a) which specifies that the
transfer nmust not have been authorized by the Bankruptcy Code or
the court, Oakwood argues that the transfers were authorized by
the court in the March 7, 1996, agreed order. Finally, Gakwood
argues in the alternative that even if all of the requirenments
of 8 b549(a) are satisfied, the transfers are not avoidable
because they cone within the 8 549(b) exception to avoidance
since Oakwood gave value in the form of |ease space in exchange
for the transfers. Each of these contentions will be addressed
by the court.

The first 1issue is whether the transfers in question
occurred after comrencenent of the bankruptcy case and thus cone
within the scope of § 549. In his nenmorandum of law in
opposition to COCakwood’'s notion, the trustee asserts that the
transfers occurred postpetition when the checks were honored by
the debtor’s bank. As authority for its argunent that the
transfers occurred upon delivery, Oakwood cites a 1989 Fourth
Circuit Court of Appeals decision, Quinn Wolesale, Inc. .

Northen, 873 F.2d 77 (4th Cr. 1989), cert. denied 493 U S. 851,

110 S. Ct. 151 (1989). Neither the United States Suprene Court

nor the Sixth Grcuit Court of Appeals has specifically ruled on

11



the question of whether for avoidance purposes under 8§ 549, a
transfer of an ordinary check occurs upon delivery of the check
to the transferee or wupon its honor by the drawee bank.
However, the U S. Suprene Court has exanmined the issue in the §

547(b) preference context. In Barnhill v. Johnson, 503 U.S.

393, 112 S. Ct. 1386 (1992), the court held that in determning
whet her a transfer occurred within the 90-day preference period,
a transfer nmade by ordinary check is deened to occur on the date
the check is honored by the drawee bank, rather than when the
check is presented to the recipient.

Al though Barnhill was a preference case, every court since
Barnhill which has considered in a reported decision the issue

of when a transfer of an ordinary check occurs for purposes of

8 549 has concluded based on Barnhill that the transfer takes

pl ace when the check is honored, regardless of its delivery

dat e. See Wttman v. State Farm Ins. Co. (In re MIIls), 176
B.R 924, 927 (D. Kan. 1994); Steege v. AT&T (In re Superior Toy
& Mg. Co.), 183 B.R 826 (Bankr. N.D. Ill. 1995); Spear v. CEMA
Distrib. (In re Rainbow Music, Inc.), 154 B.R 559, 561 (Bankr.
N.D. Cal. 1993); Shanor v. Chappell & Barlow (In re Bellanmah
Comunity Dev.), 139 B.R 29, 31 (Bankr. D.N.M 1992); and

Vasquez v. Mra (In re Mra), 218 B.R 71, 74 (9th Cr. BAP

12



1998) (dicta). See also WIllians v. Jeffcoat (In re WIIlians),
No. 97-0430, 1997 W 252649 at *1 (Bankr. WD. Tenn. April 24,
1997). These courts have noted that the Barnhill ruling was
based upon the general definition of transfer found at 11 U S. C
8§ 101(54) and the Uniform Comrercial Code’ s treatnment of check
transfers, rather than on the narrow scope or precise |anguage
of 8§ 547(b). See, e.g., In re MIls, 176 B.R at 926; In re
Rai nbow Music, Inc., 154 B.R at 561. The Barnhill opinion
concluded that no transfer as defined in 8 101(54) of the Code
occurs until the check clears the drawee bank because under the
UCC the receipt of a check gives the recipient no right in the
funds held by the bank and myriad events could intervene between
delivery and presentnment that could result in the check being
di shonor ed. In re MIls, 176 B.R at 926 (citing Barnhill, 503
US at 400, 112 S. C. at 1390 (“For the purposes of paynent by
ordinary check, therefore, a ‘transfer’ as defined by § 101(54)
occurs on the date of honor, and not before.”)). Post - Bar nhi | |
courts have concluded that “[p]recisely the sane rationale
applies with respect to checks delivered before the conmencenent
of a bankruptcy case which are honored after its commencenent
(or for that matter which are both delivered and honored after
its commencenent).” In re Rainbow Music, Inc., 154 B.R at 561.

See also In re MIls, 176 B.R at 927 (“The rationale found in

13



Barnhill applies with equal force to postpetition transfers
under 8 549.”7). Many of these courts have al so observed that if
the sane rule were not used for preferences and postpetition
transfers, a safe harbor would be created for certain transfers
by check. | d. “A check ... which was delivered before the
commencenent of the bankruptcy case and honored after its
comrencenent, would be recoverable neither as a preference nor
as a post-petition transfer.” In re Rainbow Music, Inc., 154
B.R at 561. The courts analyzing this issue have rejected such
an outcome because nothing in the Bankruptcy Code or its
| egi slative history suggests that a safe harbor was intended,

and no policy reason could be envisioned for making transfers

such as these imune fromrecovery. 1d. at 561-562.
Thi s court agr ees W th t he post - Bar nhi | | courts’
interpretation of Barnhill and their conclusion that Barnhill

applies with equal force to transfers under 8 549. Accordingly,
the court finds that the transfers to Oakwood occurred on March
7, 1996, when the checks were honored by the debtor’s bank,
which was after the comrencenent of the underlying bankruptcy
case on March 6, 1996. Cakwood’ s assertion to the contrary is
Wit hout nerit.

The second issue to be addressed by the court is whether the

transfers in paynent of the March rent were authorized. Oakwood

14



contends that the transfers were authorized by the court in
connection with the sale of the debtor’s assets on Mirch 7,
1996. Cakwood observes that the rent delinquency owed to
Cakwood on the Wber City store was cured fromthe sal e proceeds
in order for the lease to be assigned and contends that if the
March rent had not been previously paid, the anobunt ow ng for
the March rental would have been included in the delinquency and
paid out of the sale proceeds. Cakwood notes that the trustee
has made no effort to avoid and recover this paynent or set
aside the sale and states that if the trustee where permtted to
“unravel the rental paynents previously paid, the Court nust
also unravel the sale of the property and allow Gakwood to
i ncrease the anmpbunt of past due rentals it is claimng for the
| ease to be assuned.”

Regardl ess of the seemng contradiction in the trustee's
position (seeking to recover the March rental paynment but not
the paynent mde at the time of sale to cure the rent
deficiency), the evidence does not support Oakwood s assertion
that the transfers in paynent of the March rent were authorized.
As a copy of the transcript attached to OGakwood’ s nenorandum of
law plainly indicates, there was no discussion at the March 7
heari ng regarding paynent of the March rent or of any past-due

rent. Instead, the only discussion at the hearing concerned the

15



agreenment which had been reached between Flemng and the
petitioning creditors; that the scheduled sale had been
advertised for sonme tinme and substantial harm could cone to the
creditors of the debtor through the continued deterioration of
the business if the sale were not allowed to proceed; that al
sale proceeds would be paid into court unless Flem ng were the
successful bidder in which case Flemng would only pay in the
proceeds in excess of its debt; and that the proposed agreed
order would provide the debtor and Flem ng the authority to take
what ever actions were necessary in connection with the sale,
such as execution of docunents necessary to convey good title
and assi gnnents of | eases.

Furthernore, the agreed order entered on March 7 contained
no such authorization. The order sinply lifted the automatic
stay to allow Fleming to proceed with its sale and authorized
the debtor and Flemng to execute bills of sale to transfer
title of the assets and to take such other steps as were
necessary to conplete the foreclosure sale and transfer the
assets to the purchasers. The order also authorized the
purchasers of the assets at the various stores to accept
assignnents of |eases on the real properties and recited that
such assignnments were valid and enforceabl e.

Cakwood argues that even if the court did not specifically

16



authorize the transfers in paynent of the March rent, it
aut hori zed paynment of the past-due delinquency in connection
with the foreclosure sale and thus woul d have authorized paynment
of the March rent if it had not been paid previously. That fact
scenari o, however, did not occur. Regardless of whether paynent
of the March rent would have been authorized if it had been paid
with the rent delinquency, the fact remains that the March rent
was not paid in this nmanner. Accordingly, Gakwood has no
factual basis for its assertion that the transfers in question
wer e aut hori zed. 3

The court having concluded that the transfers to Oakwood
nmeet the requirenents of avoidable postpetition transfers under
8 549(a), the transfers may be avoided by the trustee unless
they fall within the exception to avoidance found in 8§ 549(b).

Thi s subsection provides:

3As an aside, the court is not convinced that it would
concl ude that paynent of the March rent was “authorized” even if
it had been paid with the delinquent rent owing at the tinme of
the foreclosure sale. Al though clearly the debtor was
authorized to assign the Wber Cty store lease, no specific
authority was granted to pay any past-due rental or otherw se

cure any rent arrearage. To the contrary, all of the sale
proceeds with the exception of the amount owed Flem ng were to
be paid into the court registry. The general authorization
permtting the debtor and Flem ng “to take such ... steps as may
be necessary to conplete the foreclosure sale and transfer the
assets to the purchasers,” can not be construed to warrant

paynment of past-due rentals in light of the court’s specific
directive regarding the disposition of the sal e proceeds.

17



In an involuntary case, the trustee my not avoid
under subsection (a) of this section a transfer nade
after the commrencenent of such case but before the
order for relief to the extent any value, including
services, but not including satisfaction or securing

of a debt that arose before the commencenent of the

case, is given after the commencenent of the case in

exchange for such transfer, notw thstanding any notice

or know edge of the case that the transferee has.

11 U.S.C. § 549(b).

The time between the filing of the petition for involuntary
bankruptcy and the order of relief is commonly known as the “gap
period.” Yancey v. Varner (In re Pucci Shoes, Inc.), 120 F.3d
38, 41 (4th CGr. 1997). Under 8 549(b), a transfer of property
of the estate made during the gap period in exchange for value
(i ncluding services, but not satisfaction of a prepetition debt)
may not be avoided by a bankruptcy trustee, notw thstanding the
otherwise avoidability of the transfer under § 549(a). | d.
Because the transfers in question occurred when the checks were
honored on March 7, 1996, they fall within the gap period which
commenced on March 6 when the involuntary petition was filed and
ended on April 2, 1996, upon entry of the order for relief.

Cakwood notes that it is undisputed that the transfers were
in paynent of the March rent which becanme due on March 1 and
subject to penalty on March 10, 1996. Cakwood asserts that the

value given in exchange for the rental paynent was the right to

occupy the leased premses for the nonth of March. 1In response,

18



the trustee notes that the value specified in 8 549(b) which is
sufficient to protect otherwi se avoidable transfers does not
include “satisfaction or securing of a debt that arose before
the comencenment of the case.” The trustee nmintains that
because the subject rental paynent was nade pursuant to a
prepetition | ease agreenent, the only value given by Gakwood was
“satisfaction ... of a debt that arose before the comencenent
of the case.” In the alternative, the trustee argues that if
value in the formof the | eased space was given, it only covered
two days, March 6 and 7, 1996, because value nust be provided
postpetition and the estate no |onger received value after the
debtor lost its occupancy rights as a result of the Mirch 7,
1996, foreclosure sale.

The trustee is incorrect in both respects. First, the val ue
provi ded by Oakwood was services in the form of providing rental
space for the operation of the debtor’s business, rather than
the satisfaction of a prepetition debt. An essenti al
characteristic of a lease is that in return for a paynent of
rent, the lessee has a right to use or possess the |eased
property. Speci ner v. Cettinger Assoc. (In re Brooklyn Overal

Co.), 57 B.R 999, 1003 n.4 (Bankr. E.D.N. Y. 1986). Because the

debtor received the concomtant right to use and possess the

| eased premses for the nonth of March in exchange for the rent

19



paynent, this case is distinguishable from those situations
where paynment is nade on a existing obligation in which value
has already been fully received. Cf. id. (absolving debtor from
rent deficiency was nere satisfaction of prepetition debt absent

debtor’s ability to occupy |eased prem ses); Shaia v. Conoco,
Inc. (In re WIliams Contract Furniture, Inc.), 148 B.R 805
(Bankr. E.D. Va. 1992)(paynent of prior nonth’s gasoline credit
purchases was satisfaction of prepetition debt). “Section 549(Db)
is intended to protect contenporaneous exchanges for value to
permt continued operation of the business during the ‘gap
period.” Cossitt v. First Anerican State Bank (In re Ft. Dodge

Creanery Co.), 121 B.R 831, 835 (Bankr. N.D. lowa 1990).

Paynment of nonthly rent in exchange for the right to occupy the
debtor’s business premses so the debtor can continue its
operations would appear to be precisely the type of value
contenpl ated by § 549(b).

The trustee’s argunent that any value given is limted to
the two days the Wber City store was occupied postpetition by
the debtor is based on the prem se that value nust be neasured
fromthe debtor’s or estate’s perspective. Nothing, however, in
8 549(b) limts value to that realized by the estate. | nst ead,
8 549(b) focuses on the transferee’'s frane of reference since it

provi des an exception for “value ... given ... in exchange for
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such transfer.” See Hamlton v. Lunsden (In re Geotherma
Resources Int’l, Inc.), 93 F.3d 648, 652 (9th Cr. 1996), on
remand 1998 W. 169683 (N.D. Cal. 1998); and Alen v. Rib
Detention Equip., Inc., (In re Roanoke Iron & Bridge Wrks,
Inc.), 98 B.R 256, 259-260 (Bankr. WD. Va. 1988). See al so
Nadel v. Fruitville Pike Assoc. (In re Burke), 60 B.R 665, 670
(Bankr. D. Conn. 1986)(intent of 8 549(b) exception is “to
return the transferee to the economc position he was in before
the transfer”); but see MMnus, Stewart, Ferraro & Schwarz,
P.A. v. Bakst (In re Sanchez-Casis), 99 B.R 115, 117 (Bankr.
S.D. Fla. 1989) (“The obvious |egislative purpose of §8 549(b) is
to give credit to a transferee to the extent that the bankrupt
estate has received equivalent value for the transfer and,
t herefore, has not been depleted.”).

If wvalue is to be neasured from only the debtor’s
perspective, it would have been nore |ogical for Congress to use
the word “received’” instead of “given” so that 8 549(b) reads
“value received in exchange for the transfer.” Since the
preci se |anguage chosen by Congress focuses on value from the
giver’s perspective and there is no indication in the
| egi slative history to 8 549( b) suggesting that this

interpretation is at odds with the intention of Congress in
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enacting this legislation,* the court will exam ne the issue from
t he vi ewpoi nt of the value given by Oakwood.

Clearly the value given by Oakwood in exchange for paynment
of the March rent, i.e. the quid pro quo, was the unfettered
right to occupy the Wber City premses during the nonth of
March. The fact that the debtor occupied the prem ses for only
two days postpetition is irrelevant since OCakwood made no effort
to recover the consideration it gave for the transfers by taking
possession of the |eased prem ses after the debtor’s occupation
t er m nat ed. To the contrary, in recognition of the fact that
the March rent had been fully paid, Oakwood permtted the
assignment and assunption of the |ease by the purchaser of the
debtor’s assets. Accordingly, the value given by Gakwod was
the worth of one nonth’s rental of the Wber Cty |eased
prem ses and Oakwood is entitled to judgnent in its favor if
this value is reasonably equivalent or not disproportionate to
t he anmount of the transfers, $13,627.63. See In re Roanoke Iron
& Bridge Wirks, Inc., 98 B.R at 261 (quoting WsBsTER s New COLLEG ATE

Dcriowry (1977 ed.)(“Value is defined as ‘a fair return or

“The plain neaning of legislation is conclusive “except in
the rare cases in which the literal application of a statute
woul d produce a result denonstrably at odds with the intention
of its drafters.” In re Young, 199 B.R 643, 653 (Bankr. E.D.
Tenn. 1996) (quoting U.S. v. Ron Pair Enterprises, Inc., 489
U S. 235, 242, 109 S. C. 1026, 1031 (1989)).
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equivalent in goods and services or noney for sonething
exchanged, the nonetary worth of sonething.’”)). Because
Cakwood has failed to present any evidence from which this court
can determne the value of one nonth’s rental,® a genuine issue
of fact remains which precludes summary judgnent in Oakwood’ s
favor.

Finally, the court turns to Oakwood s argunent that the
conmpl aint must be dism ssed because the trustee has failed to
join Flemng, which it contends is an indispensable party.
Under Fed. R Bankr. P. 7019, which incorporates Fed. R Civ. P.
19, OGakwood nust show that Flem ng’s absence prevents the court
from rendering conplete relief, or alternatively, that Flem ng
is so situated that the disposition of this action in Flemng s
absence will inpair OGakwood’'s interest or expose it to the risk
of multiple and potentially inconsistent adjudications. See,
e.g., Knopfler v. Schraiber (In re Schraiber), 107 B.R 899, 902

(Bankr. N.D. [IIl. 1989). Cakwood has presented no argunent,
much | ess any fact, to support either proposition. Accordingly,

the notion is without merit and will be deni ed.

*The value of postpetition transfers should be neasured at
the tinme they occurred. See Oficial Comm of Creditors v.
Uni on Bank (Matter of Texas Research, Inc.), 862 F.2d 1161, 1163
(5th Gr. 1989).
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V.

In conclusion, Oakwood’'s notion for sunmary judgnent or
dismssal wll be denied as an issue remains concerning the
value of the rental premses for the nonth of Mrch given by
OGakwood in exchange for the transfers of $13,627.63. In Iight
of the findings contained herein, the court wll schedule a
trial on this remaining issue only. An order to this effect wll
be entered contenporaneously with the filing of this menorandum
opi ni on.

FILED: July 27, 1998

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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