[N THE UNI TED STATES BANKRUPTCY COURT

FOR THE EASTERN DI STRI CT OF TENNESSEE

Inre
W LLIAM LEW S SLAUGHTER No. 02-21870
d/ b/a Sl aughter & Son Chapter 11
Tr ucki ng,

Debt or .

KNOXVI LLE TVA EMPLOYEES

CREDI T UNI ON,
Pl ai ntiff,

VS.

W LLIAM L. SLAUGHTER d/ b/ a
Sl aughter & Son Trucki ng,

Def endant .

APPEARANCES:

MaRCI A PHI LLI PS PARSONS

MEMORANDUM

THowas H. D ckenson, Eso.

Hooces, DoucHTY & Carson, PLLC

Post OFfice Box 869

Knoxvi |l e, Tennessee 37901- 0869
Attorneys for Knoxville TVA Enpl oyees
Credit Union

DeaN GReer, Esa

Post O fice Box 3708

Ki ngsport, Tennessee 37664
Attorney for WIlliamL. Slaughter

UNI TED STATES BANKRUPTCY JUDGE

Adv. Pro. No. 02-2061



In this adversary proceeding, the plaintiff seeks a
determnation that the debt owed it by the debtor is
nondi schargeabl e pursuant to 11 U S.C. 8 523 (a)(2)(A) and (B).
Presently before the court is the plaintiff’s notion for summary
judgnment as to 8 523 (a)(2)(A) based on the contention the debt
was incurred through a material msrepresentation because the
debtor failed to inform the plaintiff at the tinme of the |oan
that he had consulted with and retained a bankruptcy attorney
for the purpose of filing a bankruptcy case. Because a genui ne
I ssue of material fact exists as to whether the debtor intended
to deceive the plaintiff, the notion will be denied although
partial summary judgnment will be granted as to all of the other
el ements of nondischargeability under 8§ 523(a)(2)(A). This is

a core proceeding. See 28 U S.C 8§ 157(b)(2)(1).

l.
It is undisputed that on March 25, 2002, the debtor, WIIliam
L. Slaughter d/b/a Slaughter & Son Trucking, paid attorney Dean
Geer a retainer of $7,500 for the purpose of preparing and
filing on his behalf a bankruptcy petition under chapter 11.
The chapter 11 case was in fact filed on June 5, 2002.
On April 1, 2002, after paynent of the retainer but prior

to the bankruptcy filing, the debtor contacted the plaintiff,



Knoxville TVA Enployees Credit Union, via telephone for the
pur pose of obtaining a |oan to purchase an autonobil e. In this
phone conversation, the debtor was interviewed by Debbie Conl ey,
an enployee of the plaintiff, and as a result of the
conversation, the plaintiff nmade the debtor a |loan in the anount
of $22, 332. The debtor did not reveal to Ms. Conley or to any
other representative of the plaintiff at any tinme prior to the
|l oan that he was experiencing financial difficulty and was
planning to file bankruptcy. The debtor made no paynents on the
| oan prior to the bankruptcy filing, even though the first
paynent had come due, and listed the plaintiff as a creditor for
the full anmount | oaned.

On Septenber 3, 2002, the plaintiff filed the conplaint
initiating this adversary proceeding. In the conplaint, the
plaintiff alleges that the debtor’s failure to disclose his
retention of a bankruptcy attorney and his intended bankruptcy
filing was a material msrepresentation nade with the intent to
deceive, that it justifiably relied on the msrepresentation,
and suffered damages as a result. Accordingly, the plaintiff
requests a judgnent against the debtor in the anobunt of $22,332
and a determnation that the judgnment debt is nondi schargeabl e.

In its notion for summary judgnent filed June 9, 2003, the

plaintiff asserts that there is no genuine issue of material



fact as to the allegations set forth in the conplaint and that
it is entitled to judgnent as a matter of |aw The notion is
supported by the affidavit of Ms. Conley and two other enployees
of the plaintiff.

The debtor responded to the notion by filing his own
personal affidavit wherein he states that he has purchased in
excess of seven vehicles fromthe plaintiff since at |east 1985
and had three other vehicles financed through the plaintiff at
the time of the loan in question. The debtor explains that he
contacted the plaintiff regarding this particular |oan because
he needed a newer, nore reliable vehicle and he wanted to
purchase a 2000 Ni ssan Maxima | eased by his daughter, which she
no | onger needed. He also states that “I knew that by filing
bankruptcy | was probably not going to be able to obtain
financing to purchase a vehicle in the future and so wanted to
secure a personal vehicle prior to that tinme.”

According to the debtor, his l|oan was approved over the
phone and he was advised that he only needed to cone by and sign
the papers. “I renenber supplying little information except for
i nformation concerning the vehicle | was purchasing and to whom
the | oan proceeds would be paid,” the debtor states. Al t hough
he admits that he “did not advise the individual wth whom [ he]

spoke at the Credit Union that [he] had retained M. Geer to



file a chapter 11 bankruptcy or that [he] was considering filing
a chapter 11 bankruptcy,” he explains that he “was not asked any
question that would have required disclosure of that fact to be
truthful.”

The debtor states that his purpose in retaining M. Geer
and filing a chapter 11 was to reorganize his trucking business.
He states that he “had no intention to deceive the Credit Union”

and denies that he nade “any m srepresentation or utter[ed] any

falsehood to the Credit Union in connection wth this
transaction.” The debtor attributes this adversary proceeding
to the plaintiff’s failure to tinely record its lien on the

aut onobi |l e purchased by the debtor. The debtor stated that he
“had not expected nor anticipated” that the plaintiff’s lien
woul d be avoidable and that it had been his intention to pay the
plaintiff. Based on all of the foregoing, the debtor argues
that material issues of genuine fact exist as to whether he nade
a msrepresentation and his intentions, thus precluding sunmmary

j udgnent .

1.
Fed. R Cv. P. 56, as incorporated by Fed. R Bankr. P.
7056, nmandates the entry of sunmmary judgnent “if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,



together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is

entitled to judgnent as a matter of |aw. In ruling on a notion
for summary judgnent, the inference to be drawn from the

underlying facts contained in the record nust be viewed in a

light npbst favorable to the party opposing the notion. See
Nati onal Enters., Inc. v. Smth, 114 F.3d 561, 563 (6th Cr.
1997).

Il

Pursuant to 11 U S.C. 8§ 523(a)(2)(A), a discharge will not
be issued for any noney debt to the extent it was obtained by
“fal se pretenses, a false representation, or actual fraud, other
than a statenment respecting the debtor’s or an insider’s
financial condition.” In order to prevail under this provision
the plaintiff nust prove: “(1) the debtor obtained noney [or
services, or an extension, renewal, or refinancing of credit]
through a material msrepresentation that, at the tinme, the
debt or knew was false or made with gross recklessness as to its
truth; (2) the debtor intended to deceive the creditor; (3) the
creditor justifiably relied on the false representation; and (4)

its reliance was the proxi mate cause of loss.” Renbert v. AT&T

Universal Card Servs., Inc. (In re Renbert), 141 F.3d 277, 280-



81 (6th Cir. 1998). The debtor’s intent to defraud the creditor
is gauged by a subjective standard, and the totality of the
ci rcunst ances nust be examined. 1d. at 281-82.

Following the test laid out by the Sixth Circuit Court of
Appeals in Renbert, the first elenment which nust be established
is that the debtor received noney through a nmaterial
m srepresentation that, at the tinme, the debtor knew was false
or made with gross recklessness to the truth. The plaintiff
clains that the debtor’s silence as to the planned bankruptcy
filing constituted a material m srepresentation and that had the
plaintiff known of the contenplated bankruptcy, it never would
have approved the loan. On the other hand, the debtor clainms he
never actively gave any oral or witten msrepresentation about
whet her he intended to file for bankruptcy. The debtor
mai nt ai ns he was not asked any bankruptcy rel ated questions, and
that is why he did not divulge any bankruptcy related
information to the plaintiff.

In interpreting 11 USC 8 523 (a)(2)(A), “bankruptcy
courts have overwhelmngly held that a debtor’s silence
regar di ng [ a] mat eri al fact can constitute a fal se
representation actionable” wunder that section. Wl stein v.

Docteroff (In re Docteroff), 133 F.3d 210, 216 (3rd Cir.

1997) (quoting Caspers v. Van Horne (In re Van Horne), 823 F.2d



1285, 1288 (8th Cir. 1987)7). See also Melhorn v. Copeland (In
re Copeland), 291 B.R 740, 760 (Bankr. E.D. Tenn. 2003), and

cases cited therein. “CGenerally, a material misrepresentation
can be defined as ‘substantial inaccuracies of the type which

woul d generally affect a lender’s or guarantor’s deci sion. In

re Copel and, 291 B.R at 761 (quoting Candland v. Ins. Co. of
N. Am (In re Candland), 90 F.3d 1466, 1470 (9th Cir. 1996)).
Materiality is easily satisfied in this case. Both Ms.
Conl ey and Kim Kenyon, a senior loan officer for the plaintiff,
state in their affidavits that they “would not have approved
[the debtor’s] loan request had [they] known that he consulted
an attorney about filing for bankruptcy or that he had paid an
attorney for that purpose.” The debtor’s own affidavit
establishes that he is aware that bankruptcy is a material
factor in obtaining credit since he states that “lI knew that by
filing bankruptcy | was probably not going to be able to obtain
financing to purchase a vehicle in the future ....”

The debtor’s assertion that the plaintiff failed to ask him

any questions which would have required disclosure of his

Al though one of the holdings in the Van Horne decision
(unrelated to this case) was overruled by Thul v. Ophaug (In re
Ophaug), 827 F.2d 340 (8th Cr. 1987), as noted in Goodnow V.
Adelman (In re Adelnman), 90 B.R 1012, 1019 n.2 (Bankr. S.D.
1988), the remai nder of the opinion remains good |aw.

8



contenpl ated bankruptcy filing provides no defense. Wi | e
“l'iability for nondisclosure can arise only in the cases where
the person being held responsible had a duty to disclose the
facts at issue,” Macon County Livestock Market, Inc. v. Kentucky
State Bank, Inc., 724 S.W2d 343, 349 (Tenn. App. 1986); “[a]
borrower has the duty to divulge all material facts to the
| ender.” In re Van Horne, 823 F.2d at 1288 (citing Nat’'l Bank
of N. Am v. Newmark (Matter of Newmark), 20 B.R 842, 855
(Bankr. E.D.N. Y. 1982)). “Wile it is certainly not practicable
to require the debtor to ‘bare his soul’ before the creditor,
the creditor has the right to know those facts touchi ng upon the
essence of the transaction.” 1d. See also Apte v. Japra (In re
Apte), 96 F.3d 1319, 1324 (9th GCr. 1996)(“[A] party to a
busi ness transaction has a duty to disclose when the other party
is ignorant of material facts which he does not have an
opportunity to discover.”). Because an anticipated bankruptcy
filing is a material fact which the debtor had a duty to
di scl ose and because the debtor kept silent about this materi al
fact during the |loan approval process, the plaintiff has
established the first prong of nondischargeability wunder 8§
523(a)(2)(A) as identified in Renbert.

The next requirenent is that the debtor intended to deceive

the plaintiff. “Wether a debtor possessed an intent to defraud

9



a creditor within the scope of 8§ 523(a)(2)(A) is neasured by a

subj ective standard,” In re Renbert, 141 F.3d at 281; with the

proper inquiry being whether “the debtor subjectively intended

to repay the debt.” I d. “[A] debtor’s intention—er |ack
t her eof —Aust be ascert ai ned by t he totality of t he
circunstances.” 1d. at 282.

In support of its assertion that there is no genuine issue
of material fact regarding the debtor’s intent to deceive, the
plaintiff cites the tenporal proximty between the retention of
M. Geer and the |oan (one week), his adm ssion that one of the
reasons he was borrowi ng noney to buy a car was because he knew
that when he filed bankruptcy he was “probably not going to be
able to obtain financing to purchase a vehicle in the future,”
and his failure to make any paynents on the loan prior to the
comrencenent of his bankruptcy case. The plaintiff argues that
these “circunstances suggest that Debtor knew [the plaintiff]
woul d not approve the Loan if it had notice that Debtor intended
to file for bankruptcy protection.”

The plaintiff also notes that the Sixth Crcuit Court of
Appeal s has held that the “intent to deceive” requirenent nay be

satisfied by evidence of gross recklessness. See Knoxville
Teachers Credit Union v. Parkey, 790 F.2d 490, 492 (6th Gr.

1986) (interpreting 11 U S.C. 8§ 523(a)(2)(B)). In this regard

10



the plaintiff cites Bank One, Lexington, N A v. Wolum (In re
Wolum), 979 F.2d 71, 73 (6th Gr. 1992), wherein the debtor in
that case had failed to list on his financial statenents two
guaranties he signed on Dbehalf of his brother-in-law s
corporation even though he had submtted the statenent to his
| ender |ess than one nonth after having been sued on one of the
guar anti es. Not wi t hst andi ng the debtor’s testinony that he had
forgotten one of the guaranties and that he had relied on
assurances from his brother-in-law that the lawsuit was a
m st ake, the bankruptcy court concluded that he had acted at
least with gross recklessness in failing to |list these
obligations on his financial statenent. |[1d. at 73.

Al t hough there are sone parallels between the present case
and Wolum it nust be noted that the ruling in that case was
based on testinony presented at an evidentiary hearing. Wi | e
the issue is a close one, the court concludes that in |ight of
the Sixth Crcuit Court of Appeals’ directive that intent is a
subj ective determnation which requires a consideration of the
totality of the circunstances and the debtor’s statenment that he
always intended to pay the plaintiff notwithstanding the
bankruptcy filing, a genuine issue of fact exists as to the
debtor’s intent. To hold otherwise would be tantanmount to

ruling that any individual who fails to give notice of his

11



i ntended bankruptcy to a prospective |ender has acted with gross
reckl essness per se, a conclusion that this court refuses to
reach.

The third Renbert elenent for nondischargeability under 8§
523(a)(2)(A) is whether the plaintiff justifiably relied on the
debtor’s false representation. “A logical prerequisite for
justifiable reliance is a showng by the creditor that it
“actually relied and that its reliance was then justifiable.”
In re Copeland, 291 B.R at 767 (citing Kinsler v. Pauley
(Matter of Pauley), 205 B.R 501, 506-07 (Bankr. WD. M ch.
1997), and AT&T Universal Card Servs. v. Alvi (In re Avi), 191
B.R 724, 730-31 (Bankr. N.D. IIl. 1996)). In Field v. Mans,
516 U.S. 59, 74-75 (1995), the United States Suprene Court
declared that justifiable reliance “is a matter of the qualities
and characteristics of the particular plaintiff, and the
circunstances of the particular case, rather than of the
application of a community standard of conduct to all cases.”
Id. at 71 (quoting ResTATEMENT ( SECOND) OF Torts 8§ 545A cmt. b (1976)).
“[Al] person is justified in relying on a representation of fact
“al though he mght have ascertained the falsity of the
representation had he nmde an investigation.’” ld. at 69

(quoti ng ResTATEMENT (SeEconp) oF Torts 8§ 540 (1976)). “I'l'lt is only

12



where, under the circunstances, the facts should be apparent to
one of his know edge and intelligence froma cursory glance, or
he has di scovered sonet hing which should serve as a warning that
he is being deceived, that he is required to make an
i nvestigation of his own.” Id. at 71 (quoting W PRosSER, Law oF
Tortrs § 108 (4th ed. 1971)). See also Rednond v. Finch (In re
Fi nch), 289 B. R 638, 644 n. 4 ( Bankr . S. D. Ohi o
2003) (justifiable reliance is a nore subjective standard than
reasonabl e reliance).

As argued by the plaintiff, actual reliance is established
by the affidavits of its enployees wherein they state that the
| oan to the debtor would not have been nade if they had known of
the intended bankruptcy filing. The debtor does not dispute
this fact. As to justifiable reliance, also unrefuted by the
debtor, M. Conley states that in approving the loan to the
debtor, “she relied, anong other things, upon the information
from the tel ephone interview and [the debtor’s] prior excellent
| oan history.” Simlarly, the debtor notes that he “had a |ong

history of loans with [the plaintiff] and had always paid

pronptly and in full.” “Section 523(a)(2)(A) does not
ordinarily require lenders to assune that ... borrowers who have
been credible in the past will not continue to be credible.”

Ledford v. BancBoston Mortgage Corp. (In re Ledford), 970 F. 2d

13



1556, 1560 (6th Cr. 1992). “[Tlhe [reliance] requirenent
merely prevents creditors fromlooking the other way in the face
of facts that ought to raise suspicions.” Id. In Iight of the
debtor’s previous excellent credit with the plaintiff and the
absence of any facts or red flags which should have served as a
warning to the plaintiff that it was being deceived, justifiable
reliance has been established.

The final elenent required to establish nondischargeability
Is that the plaintiff's reliance on the false representation was
the proximate ~cause of its |oss. “Proxi mte cause is
established where the m srepresentation is a substantial factor
in the loss and where the loss may be reasonably expected to
result from reliance.” Wngs & Rings, Inc. v. Hoover (In re
Hoover), 232 B.R 695, 700 (Bankr. S.D. Chio 1999). Bot h of
these conponents are established in this case. As noted, but
for the debtor’s failure to disclose his inmmnent bankruptcy
filing, the loan wuld not have been nade and the |oss
sust ai ned. Also, it is clearly foreseeable that a |ender my
not get paid if its borrower files bankruptcy.

Al though not directly disputing the issue of proxinate
cause, the debtor cites in his affidavit the plaintiff’'s failure
to perfect its lien and intimates that this is the cause of

plaintiff’s |oss. “[H owever, [in determ ning proximate cause]

14



courts nust refrain from relying on speculation to determne
whet her and to what extent a creditor would have suffered a | oss
absent fraud.” Shannon v. Russell (In re Russell), 203 B.R
303, 313 (Bankr. S.D. Cal. 1996) (citing Siriani v. Northwestern
Nat’l Ins. Co. of MIlwaukee (In re Sirani), 967 F.2d 302, 306

(9th Gr. 1992)).

In Collins v. PalmBeach Savings & Loan (In re Collins), 946

F.2d 815 (11th Cr. 1991), a case cited by the plaintiff, the
court rejected the debtor’s argunment that the creditor’s failure
to perfect its security interest, rather than the debtor’s false
financial statenments, was the proximate cause of the creditor’s
|l oss. As stated by the court:
Al though [the creditor] could have prevented its own
injury by perfecting its interest in [the debtor’s]
collateral property, the Bankruptcy Code does not
require such diligence on the part of a creditor
i nduced by fraudulent neans in extending credit to a
debt or. It is the honest debtor which Congress
intended to protect through the Bankruptcy Code,
especi al |y when di schargi ng a bankrupt’ s debts.

ld. at 816. See also In re Ch, 278 B.R 844, 857 (Bankr. C. D
Cal. 2002)(“The Debtor cannot escape liability under section
523(a)(2)(A) or (B) by denonstrating that [the creditor] m ght
have done something to prevent its |oss. There is no ‘Ilast
cl ear chance’ doctrine in the context of section 523.7). The

fact that the plaintiff [ost one means of collecting its debt

15



does not obviate the fact that but for the debtor’s silence as
to his planned bankruptcy, the loan would not have been nade
Accordingly, the causation requirenment of § 523(a)(2)(A) has

been sati sfi ed.

I V.

In summary, there are no genuine issues of material fact and
the plaintiff is entitled to judgnent as a matter of law as to
the assertions that the debtor obtained noney through a nmaterial
m srepresentati on known by the debtor to be false, the plaintiff
justifiably relied on that msrepresentation, and its reliance
was the proximte cause of its |oss. The only issue remaining
for trial is whether the debtor intended to deceive the
plaintiff. An order will be entered in accordance with this
menor andum opinion granting the plaintiff partial summary
judgnment with respect to all elenments of nondischargeability
under 8§ 523(a)(2)(A) except intent.

FILED: July 30, 2003

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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