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In this adversary proceeding, the plaintiffs! seek damages
for *“actual breach of contract, tortious interference with a
contract and/or tortious interference with business relations,”
arising out of their contractual agreenent to provide non-

energency anbul ance transportation services to participants in

'Although the caption of the conplaint lists all three
debtors in the jointly admnistered chapter 11 <cases as
plaintiffs, the body of the conplaint does not. In paragraph 1
of the conplaint and in the adversary proceeding cover sheet,
only Quality Care Anbul ance Service, Inc. and Quality Care of

East Tennessee, Inc. are identified as plaintiffs. Simlarly,
par agraphs 3-10 of the conplaint, which discuss the parties in
detail, reference only Quality Care Anbul ance Service, Inc. and
Quality Care of East Tennessee, |Inc. No specific nention of
Quality Transportation Services, Inc. is nade anywhere in the
conplaint other than in the caption itself. Because of the
f or egoi ng, it is not <clear to the «court that Quality
Transportation Services, Inc. is in fact a plaintiff. See,

e.g., Townsend v. Ckla. ex rel. Ola. Mlitary Dept., 760 F.
Supp. 884, 888 (WD. Ckla. 1991)(“In general, the allegations in
the body of a conplaint, not the nanes in a caption, determ ne

the parties to a lawsuit.”). Nonet hel ess, because the parties
in their various nenoranda refer to Quality Transportation
Services, Inc. as a plaintiff, the court will also for purposes

of this nmenorandum opi ni on.



the TennCare program as adm nistered by Blue Cross/Blue Shield
of Tennessee, Inc. (“BCBS’). Presently pending before the court
are nmotions for sumary judgnent filed by the individual
def endants and BCBS. For the reasons discussed below, the

notions will be granted. This is a core proceeding. See 28

U S.C. § 157(b)(2)(A) and (O.

l.

In 1993 the state of Tennessee instituted the TennCare
program in place of Medicaid whereby indigent health care was
provided through contracts wth various insurance conpanies,
i ncl udi ng BCBS. In connection with its contractual obligations
under the TennCare program BCBS contracted wth the
predecessors to plaintiffs Quality Care Anbul ance Service, Inc.
(“QCAS’) and Quality Transportation Services Inc. (“QIS’) for
non- ener gency anbul ance transportation services for TennCare
participants in certain counties in east Tennessee (“Transporter
Agreenments”). These transportation services were coordi nated by
the state of Tennessee’s community service agencies (“CSAs”),
specifically Northeast Conmunity Service Agency (“NCSA’) and
East Tennessee Community Service Agency (“ETCSA’). At the tine
relevant to this lawsuit, defendant Fox was a transportation

director of ETCSA and defendant Hanpton was a transportation



di rector of NCSA. ?

The plaintiffs allege in the conplaint filed in this case
that the “CSAs ... were to intake calls from or regarding
patients seeking transportation services and the CSA was to cal
out a participating anbulance conpany to provide the needed
service,” based on which anbul ance conpany had the |owest bid.
The plaintiffs allege that even though they had the |owest bid,
def endants Fox and Hanpton “intentionally rout[ed] calls to
conpani es who did not have the |owest bid and leaving Plaintiff

out of the loop wthout just cause.” According to the
plaintiffs, the i ndividual def endant s’ actions constitute
tortious interference with contract and/or tortious interference
with business relations. As to the defendant BCBS, the
plaintiffs contend that “the acts, om ssions and/or know edge”
of defendants Hanpton and Fox are inputed to BCBS “by the
doctrine of respondeat superior, agency, and/or Tennessee State
common law.” Additionally, the plaintiffs allege that “[i]t was

understood and agreed that in consideration for submtting the

Oiginally, the named defendants in the action were BCBS
ETCSA, NCSA, Ms. Fox, individually and as transportation
director of ETCSA, Wlnetta WIlians, individually and as
director of NCSA, and M. Hanpt on, individually and as
transportation director of NCSA By order entered April 22,
2002, the court dismssed on the basis of sovereign inmmunity all
cl ai n8 agai nst ETCSA, NCSA, WIlnetta WIlianms, both individually
and in her official capacity, and Ms. Fox and M. Hanpton in
their official capacities.



| onest bid, the |owest bidding conpany would get first priority
for transportation calls.” The plaintiffs allege that BCBS,
either itself or through its agents Hanpton and Fox, breached
this agreenent, “which resulted in not giving the appropriate
nunmber of transportation calls to Plaintiffs in several counties
where Plaintiffs were in fact the | owest bidder.”

The notions for sunmary judgnent which are presently before
the court were filed by defendants Hanpton and Fox on June 25,

2003, and defendant BCBS on August 14, 2003. The plaintiffs

have now filed responses to each of the notions. The various
i ssues raised by the parties will be addressed by the court in
seriatim

Summary judgnent is appropriate when there is no
genui ne issue of material fact, thereby entitling the
novant to a judgnent as a matter of law....

The “nmere possibility” of a factual dispute does
not suffice to create a triable case. Gregg V.
Al'len-Bradley Co., 801 F.2d 859, 863 (6th G r. 1986).
To defeat summary judgnent, the plaintiff “nust cone
forward with nore persuasive evidence to support his
claim than would otherwi se be necessary.” Mat sushit a
Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986). If the
def endant successful ly denonstr at es, after a
reasonabl e period of discovery, that the plaintiff
cannot produce sufficient evidence beyond the bare
al l egations of the conplaint to support an essential
element of his or her <case, summary judgnent is
appropri at e. Celotex Corp. v. Catrett, 477 U S. 317,
325, 106 S. C. 2548, 91 L. Ed. 2d 265 (1986). \Wen



determining whether to reach this conclusion, [the
court must] view the evidence and draw all reasonable
inferences in the |Ilight nost favorable to the
non-novi ng party. Adickes v. S.H Kress & Co., 398
UsS 144, 157, 90 S. C. 1598, 26 L. Ed. 2d 142
(1970); Wllianms v. Int’'l Paper Co., 227 F.3d 706, 710
(6th Cir. 2000); Smth v. Thornburg, 136 F.3d 1070,
1074 (6th Cr. 1998).
Shah v. Racetrac Petroleum Co., 338 F.3d 557, 566 (6th Gr.

2003) .

[,

BCBS' s first contention is that there neither were nor are
any witten contracts in place between plaintiff Quality Care of
East Tennessee, 1Inc. (“QCET") and BCBS and therefore the
conplaint fails to state a claim upon which relief can be
granted as to that plaintiff. 1In their response, the plaintiffs
concede this point, admtting that the contracts were between
BCBS and QCAS and QTS only. Accordingly, BCBS is entitled to
summary judgnent as to any claimby QCET.

The second issue raised by the parties is whether there is
a breach of the contracts that QCAS and QIS had with BCBS. BCBS
contends that it is entitled to sunmary judgnent as to these
plaintiffs’ claim against it for breach of contract because the
evidence does not establish that BCBS breached the parties’

agreenments and because the plaintiffs have failed to submt any



evi dence of danmges, an essential elenent of a breach of
contract cause of action. BCBS questions plaintiffs’ ability to
establish such damages since the parties’ agreenments do not
convey any exclusive rights to the plaintiffs. Lastly wth
respect to the breach of contract issue, BCBS notes that
plaintiffs clains for breach of contract arise out of an
all eged oral statement by an enployee of BCBS. BCBS cont ends
that this alleged statenent may not constitute an independent
basis for breach of contract because any verbal representations
were nerged into the subsequent witten agreenents between the
parties.

The issue of whether there was a breach of contract between
BCBS and the plaintiffs is also relevant to defendants Fox and
Hanpton’s summary judgnent notion. According to the individua
def endants, the existence of a breach of contract is one of the
required elenments of a tortious interference with a contract
cause of action under Tennessee | aw. Ms. Fox and M. Hanpton
assert that there was no breach of the contracts between BCBS
and the plaintiffs in that the contracts neither guaranteed the
plaintiffs a certain nunber of trips nor did they convey any
exclusive rights wth respect to non-energency anbul ance
servi ce. They maintain that absent a breach of contract, they

may not be held liable for tortious interference with a contract



and are therefore entitled to summary judgnent on this claim
As noted, it is plaintiffs’ position that their contracts
with BCBS required the CSAs to “callup” the transportation
conpany with the lowest bid and therefore the contracts were
breached when the plaintiffs were not called up since they had
the | owest bid. It appears that the lowest-bid requirenent is
not derived from any provision in the witten contracts, but is
i nstead based on a tel ephone conversation between Randy Roark,
a representative of BCBS, and Joe Cerone, president and
anbul ance service director of QCAS and QIS. According to the
deposition testinony of M. Cerone tendered in connection wth
these summary judgnent notions, M. Cerone, when asked what he
recal |l ed about the conversation, stated the foll ow ng:
Oiginally we had contracted at one price and we
were trying to get a conpetitive advantage, trying to
understand that nanaged care was supposed to work the
way it was supposed to work. | called M. Roark and
bei ng concerned about conpetition in our marketplaces

we asked him the question, if we have the | owest rate,
can we expect to get a lion share of the business, and

his response was, yes, we wll give you all the
busi ness you can handle, or the |lowest price service,
all they can handle and we will go to the next highest

price service.

Vell, imediately after that tinme we anended our
rate structure or put our rate structure from $125
down to $75 for physician office visits.

It is not clear from M. Cerone’s deposition testinony when

this conversation took place. There are two witten agreenents



between BCBS and the plaintiffs. The Transporter Agreenent
between BCBS and QIS s predecessor (Quality Care of Sullivan
County)(the “QIS Transporter Agreenent”) was signed by M.
Cerone on February 8, 1994, and provides that it is effective as
of January 1, 1994. The Transporter Agreenent between BCBS and
the QCAS s predecessor (Quality Care of Unicoi County)(the “QCAS
Transporter Agreenent”) simlarly was effective January 1, 1994,
al though it was not signed by M. Cerone on behalf of Quality
Care wuntil March 2, 1994. At his deposition after being
guesti oned about the QIS Transporter Agreenent, M. Cerone was

asked if his conversation with M. Roark was before or after

January 1, 1994. M. Cerone responded, “It was immediately
after.” Later in his deposition, M. Cerone was asked, “Do you
recall if your conversation wth M. Roark occurred before or

after you signed the [the QIS Transporter Agreenent]? IVF .

Cerone responded, “It occurred before because | wouldn't have
| onered the prices unless | felt like that we weren’t going to
get the business. If he hadn’t indicated that to nme, | wouldn’'t
have done it.” It is this latter testinony, that the

conversation occurred before M. Cerone signed the Transporter
Agreenents, which BCBS cites as its evidentiary basis for the
nmerger argunent, that the phone conversation did not constitute

a contract because any representations therein nerged in the



subsequent |y executed witten docunent.

In response to BCBSs summary judgnent notion, t he
plaintiffs filed the affidavit of Joe Cerone, apparently in an
attenpt to clarify the timng of the conversation with M.
Roar K. M. Cerone states in the affidavit the following wth
regard to this question:

At the beginning of the TennCare program our

conpanies had to sign Transportation Agreenents. e
signed this agreenent and submtted it wth our rate
sheets.

Shortly thereafter, | spoke with Randy Roark at

Blue Cross about the TennCare program calls and was
advised by him that the |owest available bidder for
the type of transport needed (ambul ance or wheel chair)
would get the call, and if +the Ilowest was not
avai l able the call would go to the next |owest.

Based on ny conversation with M. Roark, ny

conpanies resubmtted |ower bids. W did not re-
execute another Transportation Agreenment, we just sent
in new forns with our new rates. This is what |

i ndi cated at ny deposition was done after ny
conversation with M. Roark.

It is the plaintiffs’ contention that M. Cerone’'s affidavit
and deposition testinony establish that the conversation in
question occurred after the original execution  of t he
Transporter Agreenments and therefore the subsequent verbal
agreenment stands alone and is not nerged into the witings. In
this regard, the plaintiffs observe that the witten agreenents
do not require that any changes or additions be nade in witing.
Alternatively, the plaintiffs argue that even if the alleged

10



ver bal agreenment does not stand on its own as a contract, “BCBS
should still be held liable for the statenents of its enployee
Roark (and the danages resulting there from) under the theory of
fraud in the inducenent of contracting.”

In its reply to the plaintiffs’ response, BCBS states that
“[elven if one disregards the inconsistency in M. Cerone’s
sworn testinony, the outconme, as advocated by [BCBS], is still
the sane” based on the ternms of the Transporter Agreenents
t henmsel ves. BCBS observes that the rate schedule for each
transportation provider is set forth in the “TennCare Schedul e
of Paynents” which is part and parcel of the Transporter
Agreenents. As set forth in the Transporter Agreenents:

1.7 “TennCare Schedule of Paynent s” nmeans the

docunent (s) attached to and nmade part of this
Agreenment which defines the nechanisns on which

paynents for Transportation Services rendered to
TennCare Enrol |l ees are based.

6.1 This Agreenent, and the TennCare Schedule of
Paynments, as anended from tinme to tine contain
the entire agreenent between the parties relating
to the rights granted and the obligations assuned
by the parties for TennCare Enrollees. Any prior
agreenents, prom ses, negoti ati ons or
representations, either oral or witten, relating
to the subject matter of this Agreenent not
expressly set forth in this Agreenent are of no
force or effect.

Thus, according to BCBS, because the Transporter Agreenents,
even if already signed, were not conplete wuntil the rate

11



schedul es were attached, the alleged oral statenments nmerged into
the witten agreenents and are therefore unenforceable as an
i ndependent agreenment. BCBS also responds that the plaintiffs
may not now assert a fraud argunent if their breach of contract
claimfails since fraud was not pled in the conplaint.

Wth respect to the nerger question, it appears from M.
Cerone’s deposition and affidavit testinony that after execution
of at least one of the Transporter Agreenents, M. Cerone had
the alleged conversation with M. Roark and then submtted a new
fee schedule in place of the old schedule. Fromthe |anguage of
the Transporter Agreenents quoted above, the fee schedule is
part of the witten agreenent such that any new schedul e created
a new, witten agreenent.:? Any oral representations by the
parties which led to the creation of the new contract were
nerged into the witten agreenent.

As stated by the Tennessee Court of Appeals:

The doctrine of nmerger provides that “the |[ast
agreenent concerning the sanme subject matter that has
been signed by all parties supersedes all forner

It appears that the Transporter Agreenments tendered in this
case in connection with the sunmmary judgnent notions are the
agreenments which went into effect after M. Cerone’'s alleged
conversation with M. Roark. As noted, according to M. Cerone,
after the conversation with M. Roark, the plaintiffs |owered
their rate structure from $125 to $75 for one-way physician
office visits. The QIS Transporter Agreenent provides on page
14 that the Non-ALS Base Rate is $75, while the QCAS Transporter
Agreenent |ists an $85 Non- ALS Base Rate.

12



agreenents, and the last contract is the one that
enbodies the true agreenent.” Magnolia Goup V.
Metro. Dev. & Housing Agency, 783 S.W2d 563, 566
(Tenn. C. App. 1989). A concl usive presunption that
the witing represents the parties’ final agreenent
arises after the parties have reduced their agreenent
to a clear and unanbiguous witten contract. Faithful
v. Gardner, 799 S.W2d 232, 235 (Tenn. C. App. 1990).
Consequently, all parol agreenents on the sane subject
matter are deened nerged with the contract as witten.
| d.
Tipton v. Quinn, 2001 W 329530, *4 (Tenn. App. Sept. 17, 2001).
See also Young v. Cooper, 203 S.W2d 376, 383 (Tenn. App. 1947)

(“I'n the absence of mstake or fraud, a witten contract mnerges
all prior and contenporaneous negotiations in reference to the
same subject, and the whole engagenent of the parties and the
extent and manner of their wundertaking are enbraced in the
witing.... Al verbal agreenents made at or before the tine of
the execution of a contract are to be considered as nerged in
the witten instrunment.”).

As the plaintiffs concede, the witten Transporter
Agreenents provide no basis for the plaintiffs assertion that
BCBS contractually agreed to give the plaintiffs the first cal
for non-energency anbul ance services if they had the | owest bid.
The Transporter Agreenents, which provide for termnation by
either party upon 60 days’ notice, grant plaintiffs neither an
exclusive right to calls nor a guaranteed nunber of calls. The

criteria for calling out a transporter is set forth in the

13



Communi ty Servi ce Agency Transportation Gui del i nes (the
“CQuidelines”), which are incorporated and nade a part of the

Transporter Agreenents pursuant to paragraph 3.28. Par agr aph

4.3 of the Guidelines states:

[ T]he CSA shall assign and authorize each trip ... to

a Transporter based on the following criteria:

a. That the Transporter’'s service offering 1is
appropriate to the client’s need;

b. That the Transporter is the nobst cost effective

alternative with available capacity to neet the
client’s needs.

Simlarly, paragraph 1.2(c) of the Guidelines provides that the

CSAs are to “[a]Juthorize and assign approved client trips to the
nost appropriate and cost efficient contract Transporter.”
Thus, while the cost is one criterion upon which transporters
were to be chosen, it was not the only one.

This reading of the Transporter Agreenents is confirmed by
the deposition testinony of Christopher Ransey, senior pharnacy
benefit manager for BCBS. When asked what factors determ ne
whi ch anbul ance service is called to transport a TennCare
enrol l ee, M. Ransey stated:

There are several factors. One of course neaning

if your rates are conpetitive or is it wthin the
reasonabl e range. The other factor is do you have the

capacity to take the trips. Then also nmaking sure
that they can assure that the quality of the service
can be rendered as well and the availability. | guess
capacity and availability is the sane. Not every

menber requires to be transported by anbulance, so
that’s something that is a determning factor as well

14



because not every nenber who calls and needs to go to
the doctor has to be taken via anbul ance.

At another point in his deposition, M. Ransey testified that
rather than the lowest bid being the determ native factor, the
conpany that was “the nobst cost effective” would normally be
call ed, which included whether “they [can] perform the trips,
are their rates within acceptable ranges ....”

Because any oral statenment by a representative of BCBS
nerged in the witten contracts, the Transporter Agreenents
provide no basis for the assertion that callouts would be based
on the I owest bid. And because the |owest bid allegation is the
sole basis for plaintiffs’ breach of contract claim against

BCBS,* the plaintiffs have failed to establish a breach of

‘M. Cerone did state in his deposition that BCBS had not
tinely paid sonme of plaintiffs’ <clains for transportation
services, but observed that this lawsuit does not concern any
such cl ai ns. It nust be noted that although the conplaint only
asserts a breach of contract based on the alleged | owest-bidder
requi rement and M. Cerone only referenced the failure to conply
with the lowest bid requirenment when questioned in his
deposition as to the basis of its claim against BCBS, the
plaintiffs now assert in response to Ms. Fox and M. Hanpton’'s
summary judgnment notion that the individual defendants failed to
conply with the CQuidelines for <calling out transporters as
i ncorporated in the Transporter Agreenents. As discussed above,
paragraphs 4.3 and 1.2(c) require the CSA to assign a
transporter based on which transporter’s service offering is
nost appropriate to the client’s needs and nost cost effective.
As proof that the individual defendants have not conplied wth
these GCuidelines, the plaintiffs submtted the affidavit of
Janet Morris, who worked as a team |eader under M. Fox at
ETCSA. Ms. Morris states in her affidavit, “At one tinme Sharron

(continued. . .)
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contract by BCBS. Accordingly, BCBS is entitled to sumary
judgnent as to plaintiffs’ clains for breach of contract.

This court’s conclusion as to the absence of a breach of
contract is also determnative of defendants Fox and Hanpton’s
summary judgnment notion wth respect to plaintiffs’ tortious
interference with contract claim As the individual defendants
have observed, a breach of contract is an essential elenent for
a tortious interference action. Both common and Tennessee
statutory law require a plaintiff to establish the follow ng
criteria for a procurenent of breach of contract claim

1. There nust be a |l egal contract.

2. The wongdoer nust have know edge of the existence
of the contract.

3. There nmust be an intention to induce its breach.

4. The wongdoer nust have acted maliciously.

4(C...continued)

Fox advi sed ETCSA enpl oyees that she did not care if they gave
another call to [QCAS]”; “that QCAS was to be called last, only
after no other provider could provide the service”; and “l was
advised to use Medic One, even though they charged nore than
what QCAS had been charging.”

Because these statenents involve only defendant Fox and
plaintiff QCAS, they provide no support for any claim by any
other plaintiff or against defendant Hanpton. Mre inportantly,
even if the statenments are accepted as true, they do not
establish that Ms. Fox failed to call out transporters based on
a consideration of the criteria set forth in the GCuidelines,
which require not only a consideration of cost but also of the
client’s needs. Accordi ngly, MVe. Morris’ af fi davit i's
insufficient to create an issue of fact as to the breach of
contract issue.

16



5. There nust be a breach of the contract.

6. The act conplained of nust be the proxi mte cause
of the breach of the contract.

7. There nust have been danages resulting from the
breach of the contract.

See Buddy Lee Attractions, Inc. v. WIliam Mrris Agency, |Inc.
13 S.W3d 343, 354-55 (Tenn. App. 1999) (citing 45 AMm JuR 2D
Interference 88 3, 4, 5, 6, 7 & 11); Dynamic Mtel Mm., Inc.
v. Erwin, 528 S.W2d 819, 822 (Tenn. App. 1975); Tenn. Cobe ANN. 8
47-50-109. Absent a breach of contract, there can be no action
for procurenent or inducenent of breach of contract. Bl ack v.
Stul berg, 1991 W 83334, *6 (Tenn. App. May 22, 1991). See also
Wnfree v. Educators Credit Union, 900 S.W2d 285, 290 (Tenn.
1995) (“A fundanental requirenent in sustaining an action for
procurenent of the breach of a contract is an actual breach.”).
The court having concluded as a matter of law that there was no
breach of contract, plaintiffs’ tortious interference wth
contract «clains against the individual defendants nust be
di sm ssed.

The last claimasserted by the plaintiffs in this action is
agai nst defendants Fox and Hanpton for tortious interference
with business relations, which the conplaint Ilists as an
alternative ground to plaintiffs’ tortious interference wth

contract claim According to the conplaint, M. Fox and M.
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Hanpton knew of the <contractual obligation that the | owest
bi dders were to be called out first and knew that plaintiffs had
the lowest bid, yet “intentionally and nmaliciously called out
ot her anbul ance conpani es who had higher bid rates. The failure
to call the Plaintiffs constitutes breach of contract and/or
tortious interference with contract and/or tortious interference
with business relations.” The conplaint also references
def endants Fox and Hanpton in connection with its allegations
i nvol ving the CSAs. As set forth in the conplaint, “ETCSA, by
its transportation director Sharron Fox, and NECSA, by its
transportation director Kent Hanpton, had been intentionally
routing calls to conpanies who did not have the |owest bid and
| eaving Plaintiff QCAS out of the |loop wthout any just cause.”®
The Tennessee Suprenme Court has held that liability should
be inposed for tortious interference wth a business
relationship when the plaintiff can denonstrate the follow ng
(1) an existing business relationship with specific
third parties or a prospective relationship with an
i dentifiable cl ass of third per sons; (2) t he

def endant’ s know edge of that relationship and not a
nere awareness of the plaintiff’'s business dealings

*Rat her than a claim agai nst defendants Fox and Hanpton in
their individual capacities, this statenent appears to be in
reference to the clains against ETCSA and NECSA or possibly M.
Fox and M. Hanpton in their official capacities Nonetheless,
to the extent that the allegation is a claimagainst Ms. Fox and
M. Hanpton, individually, the <court wll <consider it for
pur poses of ruling on the defendants’ summary judgnent notions.

18



with others in general; (3) the defendant’s intent to
cause the breach or termnation of the business
rel ati onship; (4) the defendant’s inproper notive or
I nproper neans,... and finally, (5) damages resulting
fromthe tortious interference.

Trau-Med of Anerica, Inc. v. Allstate Ins. Co., 71 S . W3d 691

701 (Tenn. 2002).
Wth respect to the fourth requirenment, an inproper notive
or neans, the Tennessee Suprene Court has expl ai ned:

It is clear that a determnation of whether a
def endant act ed “i nmproperly” or possessed an
“Inmproper” notive is dependent on the particular facts
and circunstances of a given case, and as a result, a
preci se, al |l -enconpassing definition of the term
“inmproper” is neither possible nor hel pful. However,
with regard to inproper notive, we require that the
plaintiff denonstrate that the defendant’s predom nant
purpose was to injure the plaintiff. See Leigh
Furniture & Carpet Co., 657 P.2d at 307-08.

Moreover, in the attenpt to provide further
gui dance, we cite the followng nethods as sone
exanples of inproper interference: those neans that
are illegal or independently tortious, such as
violations of statutes, regulations, or recognized
common-law rules, see id. at 308; violence, threats or

intimdation, bribery, unfounded |litigation, fraud,
m srepresentation or deceit, defamation, duress, undue
I nfl uence, m suse of I nsi de or confidenti al

information, or breach of a fiduciary relationship,
see Duggin, 360 S.E.2d at 836 (citing Top Serv. Body
Shop, Inc., 582 P.2d at 1371 n.11); and those nethods
that violate an established standard of a trade or
prof ession, or otherwise involve unethical conduct,
such as sharp dealing, overreachi ng, or unfair
conpetition, see id. at 837.

ld. at n.5.

Regarding plaintiffs’ tortious interference with a business
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relationship claim against them defendants Fox and Hanpton
assert that there is no “credible, conpetent proof that [they]
engaged in tortious conduct in order to injure plaintiffs’
busi ness.” The individual defendants also contend that the
plaintiffs have failed to establish that they utilized inproper
means or notives, as defined by the Tennessee Suprene Court in
Tr au- Med.

Before considering the evidence to ascertain whether a
genui ne issue of material fact exists as to these matters, a
nore prelimnary natter nmust be addressed: whet her the
def endants have stated a claim for tortious interference wth
busi ness rel ati ons. From the court’s review of the case |aw
considering this tort, a claim of tortious interference with a
busi ness relationship by definition only arises in the absence
of a contractual rel ati onshi p. If the parties’ entire
relationship is a contractual one and there has been an
interference with that contractual relationship, the injured
party’s claimis for tortious interference with contract, rather
than tortious interference with a business relationship. 1In the
Trau- Med deci sion, wherein the Tennessee Suprenme Court expressly
adopted the tort of intentional interference wth business
rel ati onshi ps, the court noted:

The rel ations pr ot ect ed agai nst i ntentiona
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interference by the rule stated in this Section

i nclude any prospective contractual relations, ... and
any other relations leading to potentially profitable
contracts.... Also included is interference with a

continuing business or other customary relationship
not amounting to a formal contract.

Id. at n.4 (adopting discussion in coment c of RESTATEMENT ( SECOND)
oF Torts 8§ 766B (1979)) (enphasis in original).

In Strategic Capital Res., Inc. v. Dylan Tire Indus., LLC,
102 S.W3d 603 (Tenn. App. 2002), the chancery court had
dismssed the plaintiffs’ inducenent of breach of contract
action based on the conclusion that no breach of contract had
occurred. Upon appeal, after the Tennessee Suprene Court
rendered its decision in Trau-Med, the plaintiffs argued that
notwi t hstanding the absence of a breach, the defendants nay be
l'iable for I ntentional I nterference W th a busi ness
rel ati onshi p. Id. at 609 n.2. The Tennessee Court of Appeals
rejected this assertion, remarking that “[t] here does not appear
to be anything in the record to indicate a business relationship
bet ween the parties outside of the contracts we have been called
upon to construe.” 1d.

Simlarly, in the instant case, the only Dbusiness
rel ati onship between the plaintiffs and BCBS is the contractua
ones which arose out of the Transporter Agreenents. | f

def endants Fox and Hanpton inproperly interfered with those
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rel ationships, the plaintiffs’ cause of action is tortious
interference wth contract, not tortious interference with a
busi ness rel ati onshi p. There is sinply no indication that the
Tennessee courts intended the tort of interference wth a
business relationship to be used as a nere backup or secondary
position if the tort of interference with a contract failed due
to the absence of one of the required el enents of the tort.
Furthernore, even if the two torts were not nmnutually
exclusive in the context of one relationship, the court’s
conclusion that the absence of a breach of contract precludes a
tortious interference with contract claim wuld simlarly be
determinative of an interference wth business relationship
cause of action. If the individual defendants’ actions did not
result in a breach of the contracts between BCBS and the
plaintiffs wth resulting danages to the plaintiffs, then
likewi se there has been no inproper interference wth the
rel ati onship between BCBS and the plaintiffs. In other words,
if the relationship between BCBS and the plaintiffs has not been
damaged by Ms. Fox and M. Hanpton, then there is no cause of
action against the individuals. Accordingly, defendants Fox and
Hanpton are entitled to summary judgnment as to the plaintiffs

clainms for tortious interference with business rel ati onshi ps.
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I V.
In summary of all of the foregoing, defendant BCBS is
entitled to summary judgnent as to the allegations in the

conplaint that it breached its contracts with plaintiffs, and

def endants Fox and Hanpton will be granted sunmmary judgnent as
to the torts of interference wth contract and business
rel ati onshi ps. Wiile this ruling is dispositive of the causes
of action set forth in the conplaint, it is necessary for the

court to address the plaintiffs’ contention raised in response
to BCBS s summary judgnment notion that even if the breach of
contract clainms fail, the alleged conversation between Messrs.
Roar k and Cerone provides a basis for a fraud in the inducenent
cl aimagainst BCBS. BCBS' s reply to this contention is that the
plaintiffs have not pled fraud or in any respect conplied wth
the requirement set forth in Fed. R GCv. P. 9(b), nade
applicable to this proceeding by Fed. R Bankr. P. 7009, that
“the circunstances constituting fraud or mstake [are to] be
stated with particularity.” As stated by BCBS:

There is nothing in the Conplaint to place [BCBS] on

notice that fraud was ever a theory of recovery being

advanced by the plaintiffs. Further, the plaintiffs

have not requested to amend their Conplaint so as to

cl ai m fraud. Thus, the plaintiffs should, therefore,

not be allowed to circunvent the pleading requirenents

of Rule 9[b] and the requirenents of Rule 15(a), Fed.

R Cv. P., to defeat [BCBS]’s Mtion for Sumary
Judgnent . ”
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In their sur-reply brief, the plaintiffs respond that their
failure to plead fraud in the conplaint is not fatal because at
trial the conplaint may be confornmed to the evidence where the
def endants have been placed on actual notice of the allegations.
The plaintiffs also state that a notion to dismss under Fed. R
Cv. P. 9(b) is the proper vehicle for BCBS to raise this issue
rather than a notion for sunmmary judgnent and that even then,
the plaintiffs would be given an opportunity to cure any
deficiencies in the conplaint before disnm ssal woul d  be
appropri ate.

Fed. R Cv. P. 15(b) provides in pertinent part:

Amendnments to Conform to the Evidence. When i ssues

not raised by the pleadings are tried by express or

i nplied consent of the parties, they shall be treated

in all respects as if they had been raised in the

pl eadi ngs. Such anendnment of the pleadings as may be

necessary to cause themto conformto the evidence and

to raise these issues may be namde upon notion of any

party at any tine, even after judgnent; but failure so

to anmend does not affect the result of the trial of

t hese issues.

As noted by one court:
Typically, a litigant seeks to anmend under Rule

15(b) after successfully arguing at trial sone |egal

or factual matter that was not officially pled. In

the usual case, then, anendnent fosters the spirit of

the rule: “to bring the pleadings in line with the

actual issues upon which the case was tried.”

DRR, L.L.C. v. Sears, Roebuck and Co., 171 F.R D. 162, 165 (D

Del. 1997)(quoting 3 Javes Wau MoorRe ET AL., MoorRe' s FEDERAL PracTICE
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15.13[2] (2d ed. 1996)).

It is highly questionable whether Rule 15(b) may be utilized
in the fashion sought by plaintiffs. The issues in this case
have not yet been tried. See, e.g., Crawford v. Gould, 56 F.3d
1162, 1168-69 (9th Cr. 1995)(finding Rule 15 did not apply in
summary judgnent context because it applies only to anendnents
to conform pleadings to issues actually Ilitigated at trial);
Al banese v. Bergen County, New Jersey, 991 F. Supp. 410, 421
(D.N.J. 1998) (“Rule 15(b)... is |limted to situations where the
i ssue has been tried. [Where] no trial has occurred, ... [the
novant] can find no solace in Rule 15(b).”); United States wv.
2001 Honda Accord EX VIN No. 1HGC&2561A035829, 245 F. Supp.2d
602, 612 (M D. Penn. 2003)(accord); Vosgerichian v. Conmodore
Int’| Ltd., 1998 W 966026, *3 (E.D. Pa. 1998), aff’'d, 191 F.3d
446 (3d Gr. 1999)(accord). But see Breeden v. Bennett (In re
Bennett Funding Goup, Inc.), 220 B.R 743, 752 (Bankr. N.D.N.Y.
1997) (“Rul e 15(b) also applies at the summary judgnent stage of
proceedings.”); Mreno v. Schwartz (In re Schwartz), 36 B.R
355, 357 (Bankr. E.D.N.Y. 1984)(“Wen deciding a notion for
summary judgnment the court may evaluate not just the issues
presently tendered by the pleadings but those which can
reasonably be raised in an anmended pleading.”).

Additionally, even if the court were to find that the issues
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raised in this case are being “tried” at this point of the
| awsuit because they are being considered in the context of a
di spositive notion, there is no indication that the fraud issue
asserted by the plaintiffs in response to BCBS s sunmary
judgnment notion has been tried by the consent of the parties,
ei ther express or inplied consent. Clearly, there has been no
expr ess consent si nce BCBS objected to this court’s
consideration of the fraud issue immediately after it was raised
by the plaintiffs. As to inplied consent, the Sixth Crcuit
Court of Appeals has cauti oned:

a trial court may not base its decision upon an issue

the parties tried inadvertently. Inmplied consent is

not established nerely because one party introduced

evidence relevant to an unpleaded 1issue and the

opposing party failed to object to its introduction.

It nust appear that the parties understood the

evidence to be ained at the unpleaded issue. Al so,

evidence introduced at a hearing that is relevant to

a pleaded issue as well as an unpleaded issue cannot

serve to give the opposing party fair notice that the

new, unpl eaded issue is entering the case.

Richie v. Short, 1992 W. 44869, *3 (6th Cr. 1992)(citing Yellow
Freight Sys., Inc. v. Martin, 954 F.2d 353, 358 (6th G r. 1992);
MBI Motor Co., Inc. v. Lotus/East, Inc., 506 F.2d 709, 711 (6th

Cir. 1974)). “The rule does not exist sinply ‘to allow parties

the change theories md-stream’” Kovacevich v. Kent State
Univ., 224 F.3d 806, 831 (6th Cir. 2000) (quoting Donald wv.

Wl son, 847 F.2d 1191, 1198 (6th G r. 1988)).
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There has been no litigation of the fraud issue in this case
and no notice to BCBS, nuch less notice stated with particularly
as required, that a fraud claimis being asserted against it by
the plaintiffs. Furthernore, no request has been nmde by the
plaintiffs that the conplaint be amended to conform to the
evidence and the court is loath to consider the plaintiffs’
di scussion of Rule 15(b) in their sur-reply brief as such a
request. See Zurich Ins. Co. v. Barnes (In re Barnes), 1995 W
1943274, *3 (Bankr. MD. Ga. Jan. 23, 1995) (Because party had
not filed a notion to anend its pleadings in conformty wth
Rule 15, the court refused to construe party’ s opposition to the
notion for partial judgnment on the pleadings as a substitute for
conpliance with Rule 15.). Accordingly, an order wll Dbe
entered in accordance with this nenorandum opinion granting the
def endants’ notions for summary judgnent.

FI LED: Cctober 2, 2003

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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