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This nondi schargeability action is before the court on
plaintiff Eastman Credit Union’s notion for summary judgnent.
East nan seeks a judgnent against debtor Ellis R Barnes, Jr. for
t he bal ance of two | oan advances which it made to him and for a
determ nati on of nondi schargeability under 11 U S. C. 8 523(a)(2)
or (6). All the elenents of 8§ 523(a)(2)(A) having been
established by the affidavits submtted in support by Eastmn,
the notion will be granted. This is a core proceeding. See 28

U S.C. § 157(b)(2)(1).

l.

On June 18, 1997, a “LOANLINER’ open-end credit plan wth
East man was established which allowed the debtor to obtain
advances from tinme to tine. The debtor requested and was
granted two such advances in the anounts of $35,245 and $14, 775
on Cctober 16, 2000. The proceeds were respectively used to
refinance a 1999 Dodge 4x4 truck and to purchase a 2000 Kaufnan
car hauler. Although security interests in both were granted to
secure the advances, Eastnman failed to perfect those interests.
The debtor commenced his chapter 7 case on Septenber 28, 2001
and the appointed trustee thereafter sold the collateral in the
process of admi nistering the estate.

Eastman filed its conplaint instituting this action on



Decenber 26, 2001. Eastnman alleges that in connection wth
obtaining the two advances, the debtor represented his nonthly
incone to be $6,500 and when he was asked to substantiate that
i ncone, furnished Eastman wth his unsigned 1999 individua
federal tax return indicating adjusted gross annual incone of
$256,050; a 1998 federal unenploynent tax return from his
conpany, Barnes Express, evidencing taxable wages for the year
of $240,000; and Barnes Express payroll slips for August 2000
listing $3,000 in wages each for the debtor and his wife.
East man avers that upon receiving the docunents, it then asked
the debtor to obtain a letter from his accountant confirm ng the
financial information which had been provided. After the debtor
furnished Eastman with a letter verifying the financial
informati on dated October 13, 2000, purportedly from Tomy
Jones, a certified public accountant with CPA Associates, the
advances were nade. Eastman alleges that it has now determ ned
that the letter was bogus as the accountant who signed it was
fictitious. Accordingly, Eastman requests that the debts be
decl ared nondi schargeabl e and for a judgnent against the debtor
“for the anpbunt of its debt, plus interest and attorneys fees.”

In answer to the conplaint, the debtor denies neking any
m srepresentations and that the anounts alleged to be ow ng on

t he advances are correct. As an affirmative defense, the debtor



alleges “[t]hat any falsifications or msrepresentations

were made by the enployees of the [debtor] w thout [his] consent
or authorization.” The debtor further clainms that Eastman “was
negligent in relying upon an unsigned U.S. |Individual Incone
return and “upon a copy of a letter from a non-existent CPA
firnMt which “has increased [Eastnan’s] al l eged danmges.”
Finally, the debtor avers that Eastman “was negligent in not
perfecting [its] security interest in vehicles purchased by [the
debtor] with the proceeds of said loans and ... thereby failed
to mtigate ... damages.”

Eastman filed the present notion on Septenber 26, 2002,
along with the affidavit of its counsel, Andrew T. Wanpler, the
affidavits of Eastman enployees Gary Tucker and Steven Alison,
and the affidavit of Sheila Enory, president of CPA Associ ates,
P. C M. Wanpler states in his affidavit that he attended the
initial and adjourned 11 U S C. 8 341(a) neeting of creditors
wherein the debtor stated that his income for 1999 was
approxi mately $20,000 and therefore the 1999 incone tax return
and 1998 unenploynent tax return as subnmtted to Eastman were
i ncorrect. In their affidavits, M. Tucker, a vice-president
with Eastman, and M. Alison, the |loan officer with Eastman who
dealt wth the debtor in connection with mking the two

advances, confirm the allegations in the conplaint concerning



the financial information which the debtor furnished. Mor e
specifically, M. Tucker states that he instructed M. Alison to
“have M. Barnes provide a letter from an accountant verifying
or confirmng his financial records before the |oans requested
at the time would be approved.” M. Alison testifies that *“I
made the request to [the debtor], and he provided ne with a
letter dated COctober 13, 2000, from CPA Associates signed by
Tommy Jones.” M. Alison further states that the “loans were
approved on factors that were dependant on [the debtor’s] incone
and the financial information he provided to [Eastman]. W thout
the docunmentation regarding his incone, [Eastman] would not have
made these loans to him?” Finally, M. Enory testifies that
“CPA Associates, P.C., did not enploy a certified public
accountant named Tommy Jones on OCctober 13, 2000 and has not
done so at any other time” and that “[t]o the extent that an
I ndi vidual has attenpted to state that the letter originated
with CPA Associates, P.C, of Johnson Cty, Tennessee, that
representation is false.”

The debtor has not responded to the summary judgnment notion
al though the tinme for doing so as specified in the court’s My
20, 2002 order has expired. Under E.D. Tenn. LBR 7007-1, “[a]
failure to respond shall be construed by the court to nean that

the respondent does not oppose the relief requested by the



notion.”

.

Rule 56 of the Federal Rules of Civil Procedure, as
i ncorporated by Fed. R Bankr. P. 7056, nandates the entry of
sunmary judgnent “if the pleadings, depositions, answers to
i nterrogatories, and admissions on file, t oget her with
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgnent as a matter of [|aw.” “When reviewing a notion for
sumary judgnment, the evidence, all facts, and any inferences
that may be drawn from the facts nust be viewed in the Iight
nost favorable to the nonnoving party.” Poss v. Morris (In re
Morris), 260 F.3d 654, 665 (6th Cir. 2001)(citing Mtsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587
(1986)) . To prevail, the nonnovant nust show sufficient
evidence to create a genuine issue of material fact and from
which the court could reasonably find for the nonnovant. I d.
(citing Anderson v. Liberty Lobby, Inc., 477 US 242, 252
(1986)). “Entry of summary judgnent is appropriate ‘against a
party who fails to make a showng sufficient to establish the
exi stence of an elenent essential to that party s case, and on

which that party will bear the burden of proof at trial.”” 1d.



(quoting Celotex Corp. v. Catrett, 477 U S. 317, 322, (1986)).
In other words, a nonnoving party has the affirmative duty to
direct the court’s attention to specific portions of the record
upon which it seeks to rely to create a genuine issue of
material fact. 1d. See also Street v. J.C Bradford & Co., 886
F.2d 1472 (6th Gr. 1989).

Due to the debtor’s lack of response to Eastman’s sunmmary
judgnent notion, this court accepts the factual statenents set
forth in the affidavits as undisputed. Therefore, the only
Issue is whether these facts entitle the defendant to judgnent
as a matter of law See Fed. R Civ. P. 56(e) (“If the adverse
party does not so respond, summary judgnent, if appropriate,
shall be entered against the adverse party.”); Guarino V.
Brookfield Township Trs., 980 F.2d 399, 404 n.5 (6th Cr.
1992)(citing Littlejohn v. Larson, 891 F.2d 291 (6th G r. Dec.
6, 1989)(sunmary judgnent was proper where plaintiff failed to
respond to defendant’s notion for summary judgnent and therefore

no genui ne issue of material fact existed)).

(I
Section 523(a)(2)(A) of the Bankruptcy Code provides an
exception to discharge for ®“any debt ... for nobney, property,

services, or an extension, renewal, or refinancing of credit, to



the extent obtained by ... fal se pretenses, a false
representation, or actual fraud....” Under this section, “the
creditor nmust prove (1) the debtor nmade a material
m srepresentation, (2) the debtor knew the representation was
false at the time of making it, or made the representation with
gross recklessness as to the truth, (3) the debtor made the
representation with the intention of deceiving the creditor, (4)
the creditor justifiably relied upon such representation, and
(5) the creditor sustained loss and danage as the proxinate
result of the representations.” Commercial Bank & Trust Co. V.
McCoy (In re MCoy), 269 B.R 193, 198 (Bankr. WD. Tenn.
2001) (citing In re MlLaren, 3 F.3d 958 (6th Cr. 1993) and Boyd
v. McAllister, 101 F.3d 1165, 1172 (6th Cir. 1996)).

The evidence before the <court establishes all these
el enents. The fact that the debtor m srepresented his inconme in
order to induce Eastman to nmake the two advances at issue is
wi t hout questi on. The debtor’s know edge that the incone
information which he supplied was false and his intent to
deceive Eastman in this regard is evident from the fictional
accountant letter which the debtor furnished in order to
substantiate the correctness of financial information he had
previously supplied. The testinony by Eastman’ s representatives

i ndi cates that Eastman justifiably relied upon the information



the debtor supplied and that it sustained |loss as a proxinmate

result.

I V.

As the debtor has failed to cone forward with any evidence
to contradict that of Eastman or to establish the debtor’s
affirmative defenses as pled in his answer, an order wll be
entered in accordance with this mnmenorandum opinion declaring
nondi schargeabl e the two advances in the ampbunts of $35,245 and
$14, 775 which Eastnman made to the debtor. Because the bal ance
owi ng on those advances was disputed by the debtor in his answer
and no evidence in this regard was offered by Eastman in
connection wth its notion for sunmary judgnent, the only
remaining issue for trial is the anpbunt of judgnent to be
awar ded East man.

FI LED:

BY THE COURT
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