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This contested matter is before the court on the Objection to Claims (Objection) filed by the
Chapter 7 Trustee, G. Wayne Walls (Trustee), on May 12, 2010, objecting to the unsecured clam
filed by the Tampa, Floridalaw firm of Fowler White Boggs, P.A. (Fowler White) on September 15,
2009, in the amount of $21,220.04 for “Services Rendered” to the Debtors. On June 24, 2010,
Fowler White filed its Objection to Chapter 7 Trustee’ s Objection to Claim (Response) asking the
court to overrule the Trustee's Objection and allow its claim. Pursuant to the agreement of the

parties, al issues will be resolved on stipulations and briefs.

The record before the court consists of Stipulated Facts and Documents filed by the parties
onAugust 9, 2010, asamended by the Amended Stipul ated Factsand Documentsfiled on August 25,
2010 (collectively, Stipulations). Fowler White's Brief in Opposition to Trustee’'s Objection to
Claim No. 28 wasfiled on September 30, 2010, the Trustee sBrief in Support of Objectionto Claim
of Fowler White Boggs, PA wasfiled on October 11, 2010, and Fowler White' sReply to Trustee's

Brief in Support of Objection to Claim of Fowler White Boggs, PA was filed November 4, 2010.

Thisisacore proceeding. 28 U.S.C. § 157(b)(2)(B) (2006).

On January 23, 1984, the Debtors commenced a case under Chapter 7 of the Bankruptcy
Code in the United States Bankruptcy Court for the Middle District of Florida, Tampa Division,
which was assigned case number 8:84-bk-00143-ALP (FloridaBankruptcy Case). Stips. 4. They
wererepresented by Fowler Whiteinthe FloridaBankruptcy Caseuntil it wasclosedin 1987. Srips.

1 26; see also Stip. Ex. B. At the time the Florida Bankruptcy Case was filed, the Debtor,



William F. Wolff, his parents, and two siblings shared equally in the ownership of WFW Company,
which had operated as B& P Express, and this ownership interest was listed as an asset in the
Debtors statements and schedules! Srips. 1 1-2, 5. The chapter 7 trustee in the Florida
Bankruptcy Case abandoned any interest in the then defunct WFW Company and B& P Express, and
the case was administered and closed on November 24, 1987. Srips. 1 6-7. The Florida
Bankruptcy Casewas subsequently reopened on September 30, 2008, to determinetherightsto funds
in the amount of $182,206.50 derived from the demutualization of Principal Financial Group, a
company which had, on March 1, 1982, issued a Group Annuity Contract to B& P Express, and
which were being held by the Bureau of Unclaimed Property for the State of Pennsylvania (Annuity
Funds). Stips. 113, 8-11; Stip. Ex. A. Thereafter, on October 3, 2008, the chapter 7 trusteein the
FloridaBankruptcy Casefiled amotion seeking aturnover of the Annuity Funds, which was granted

by an order entered on November 4, 2008. Srips. 11 17-18; Stir. Ex. E; Stip. EX. F.

The State of Pennsylvania turned over the Annuity Funds to the chapter 7 trustee in the
FloridaBankruptcy Case, who filed Adversary Proceeding No. 09-00035 against William F. Wolff,
B&P Express, the Western Pennsylvania Teamsters & Employers Pension Fund, and Central
Pennsylvania Teamsters & Employer Pension Fund (Florida Adversary Proceeding) on January 26,
2009, seeking adeclaratory judgment concerning the competing interestsin the $182,206.50. Srtips.

119-21; seealso Stip. Ex. G; Stip. Ex. J.2 Although it had filed a Notice of Non-Representation

' The Debtor, William F. Wolff, and his brother, Richard W olff, now have the sole ownership in B& P Express,
as all other shareholders of WFW and B& P Express are deceased. Stips. {1 24-25.

% The two Teamsters Funds were named as defendants because they had asserted claims as creditors of B& P

Expressand were listed in the Debtors’ Florida Bankruptcy Case with claims exceeding $4,000,000.00, aswell as being
listed as creditors in B& P Express’s bankruptcy case filed in New Y ork. Stips. 1 22-23.
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in the Florida Bankruptcy Case on November 3, 2008, Fowler White filed an Answer on behalf of
the Debtor, William F. Wolff, in the Florida Adversary Proceeding on February 24, 2009. Srips.
1927-28; Stip. Ex. H; Stip. EX. I. Inthe course of the Florida Adversary Proceeding, Fowler White
investigated the competing claims to the Annuity Funds and negotiated a settlement, which was
approved by the Bankruptcy Court for the Middle District of Florida, Tampa Division, on June 9,
2010. Srips. 1 29; seealso Stip. Ex. B; Stip. Ex. K. Fowler White also negotiated a compromise
between the chapter 7 trusteein the FloridaBankruptcy Case and thetwo Teamsters Funds, wherein
the Teamsters Funds agreed to accept a 10% payment as settlement in full of their claims. Srips.

9 30-31; seealso Stip. Ex. K - StiP. Ex. M.

In the interim, the Debtors filed the Voluntary Petition commencing their Chapter 7 case
before this court on September 11, 2008 (Tennessee Bankruptcy Case), scheduling, among other
things, the possible claim valued at $182,206.50 against the State of Pennsylvania. Stips. 112-13;
Srtip. Ex. C. Upon information that this claim would be administered in the Florida Bankruptcy
Case, the Trustee filed a Report of No Distribution on October 28, 2008, and the Tennessee
Bankruptcy Case was closed asano asset caseon March 23, 2009. Srtips. 1114-15. However, after
being advised that a substantial portion of the funds realized from the clam against the State of
Pennsylvaniawereto be administered in the Tennessee Bankruptcy Case, the TrusteefiledaMotion

to Reopen Case which was granted by Order entered June 8, 2009. Stips. 116; CoLL. Stip. Ex. D.

Pursuant to the approved settlement and compromise negotiated in the Florida Adversary
Proceeding, thefollowing distributionswere madefrom the $182,206.50 Annuity Funds. $2,700.00

trustee commission to the Florida Bankruptcy Case chapter 7 trustee; $10,651.20 to the Florida



Bankruptcy Case chapter 7 trustee's counsel; and $18,220.65 to be divided by the Western
Pennsylvania Trustee' s and Employers Pensions and Welfare Funds and Central States, Southeast,
and Southwest Areas Pension Fund. Srips.  35. The remaining balance of $152,106.68° was
forwarded to the Trustee to be administered in the Tennessee Bankruptcy Case, and the Florida
Adversary Proceeding was dismissed on June 10, 2009. Srips. 136. Fowler White filed its claim
number 28 seeking compensation for servicesrendered the Debtorsin connection with the negotiated
settlement of the Florida Adversary Proceeding in the amount of $20,604.50 and reimbursement of
expenses in the amount of $615.54 on September 15, 2009, to which the Trustee filed an objection
on May 12, 2010. Srips. 137-38; Stip. Ex. N; Stip. Ex. O. While he agrees that Fowler White's
serviceswere beneficial in the Tennessee Bankruptcy Case, the Trustee objectsto theclaim“assaid
claim resultsfrom servicesrendered to the debtor post-petition, said attorneyswere not disclosed or
retained in the instant bankruptcy case, said attorneys were not retained by the Chapter 7 Trustee or
the bankruptcy estate, and under the authority of Lamie v. United Sates Trustee, 540 U.S. 526
(2004), said attorneysare not entitled to be compensated from funds of the bankruptcy estate.” Srtip.

Ex.Oat 1 1.

Asset forth in the Scheduling Order entered on July 15, 2010, theissueto be resolved by the
court is “whether the claim filed [by] Fowler White Boggs, P.A. is entitled to any priority over
genera unsecured claims, whether said claim, irrespective of classification, is allowable in any

amount; and/or if said claim is allowable under any classification, in what amount[.]”

3 Because the disbursements total $183,670.53 rather than the exact amount of the settlement proceeds,
$182,206.50, the court presumesthat the additional $1,472.03 representsinterest earned on the settlement proceeds prior
to their disbursement.



“A proof of claim executed and filed in accordance with [the Bankruptcy Rules] shall
constitute primafacie evidence of thevalidity and amount of theclaim.” FeD. R. BANKR. P. 3001(f).
Furthermore, “[a] claim or interest, proof of which isfiled under section 501 of thistitle, isdeemed
allowed, unlessaparty ininterest . . . objects.” 11 U.S.C. § 502(a) (2006); seealso FeD. R. BANKR.
P. 3007 (setting forth the procedure for objections to claims). The objecting party then bears the
burden of “presenting evidence to rebut or cast doubt upon, the creditor’s proof of claim . . . [and]
produc[ing] evidence which, if believed, would refute at |east one of the allegationsthat is essential
totheclaim’slegal sufficiency[,] . . . [at which point], the burden reverts to the claimant to provide
the validity of the claim . . . by a preponderance of the evidence.” Inre Cleveland, 349 B.R. 522,

527 (Bankr. E.D. Tenn. 2006) (quoting Inre Giordano, 234 B.R. 645, 650 (Bankr. E.D. Pa. 1999)).

The validity of aproof of claim stems from the status of a party as a creditor of the debtor.
The Bankruptcy Code defines*” creditor” as*[an] entity that has aclaim against the debtor that arose
at thetime of or beforethe order for relief concerning the debtor[,]” 11 U.S.C. §101(10)(A) (2006),
and “claim” isdefined as:

(A) [the] right to payment, whether or not such right is reduced to judgment,

liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,

undisputed, legal, equitable, secured, or unsecured; or

(B) [the] right to an equitableremedy for breach of performanceif such breach gives

riseto aright to payment, whether or not such right to an equitable remedy isreduced

to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured,
or unsecured.



11 U.S.C. §101(5) (2006). Thereis no dispute that substantially all of Fowler White's claim for
services performed in its negotiation of the settlement in the Florida Adversary Proceeding arose
subsequent to the filing of the Tennessee Bankruptcy Case.* See Stip. Ex. N. Therefore, theclaim
may be allowed only if it can be classified as one of the statutorily compensable administrative

expense claims,

Fowler White contends its claim is compensable as an administrative expense under 11
U.S.C. 88 327(a) and 503(b) (2006) which, as material to this contested matter, provide that

After notice and ahearing, there shall be all owed admini strative expenses, other than
claims allowed under section 502(f) of thistitle, including —

(D(A) the actual, necessary costs and expenses of preserving the estate including —

(i) wages, salaries, and commissions for services rendered after the
commencement of the case[.]

(2) compensation and reimbursement awarded under section 330(a) of thistitlg[.]
11 U.S.C. 8503(b). Parties seeking payment of administrative expenses under § 503(b) must prove
that they areentitled to such priority treatment by apreponderance of theevidence, just asitiswithin
the court’ sdiscretion whether to allow an administrativeexpense. InreCourtney, 359 B.R. 883, 886

(Bankr. E.D. Tenn. 2007). “ Claimsfor administrative expensesunder 8 503(b) arestrictly construed

* Of the 62.90 hours for which Fowler W hite seeks compensation, 3.90 hours ($546.00) are attributable to
services performed on January 1, 2008, and February 25 and 26, 2008. The remaining hours, together with all expenses
for which reimbursement isclaimed, are attributable to servicesrendered after September 11, 2008, the date the Debtors
commenced the Tennessee Bankruptcy Case. The nominal services rendered prior to the filing of the Tennessee
Bankruptcy Case were, of course, rendered during the pendency of the Florida Bankruptcy Case.
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because priority claims reduce the funds available for creditors and other clamants.” In re

Federated Dep’'t Stores, Inc., 270 F.3d 994, 1000 (6™ Cir. 2001).

Pursuant to § 327(a), trustees are authorized, with court approval, to “employ one or more
attorneys, accountants, appraisers, auctioneers, or other professiona persons, that do not hold or
represent an interest adverse to the estate, and that are disinterested persons, to represent or assist
thetrusteein carrying out the trustee' s duties under thistitle[,]” 11 U.S.C. 8§ 327(a) (2006). Section
330(a) allows “atrustee. . . or a professional person employed under section 327 or 1103 to be
awarded “reasonable compensation for actual, necessary services rendered by the trustee . . .,
professional person, or attorney and by any paraprofessional person employed by any such person;
and reimbursement for actual, necessary expenses.” 11 U.S.C. 8§ 330(a)(1)(A), (B) (2006).
Nevertheless, “[u]nless the applicant for compensation isin one of the named classes of personsin
the first part, the kind of service rendered isirrelevant[. . . and a] debtor’ s attorney not engaged as
provided by 8§ 327 is ssmply not included within the class of persons eligible for compensation.”
Lamiev. United States Trustee, 540 U.S. 526, 534 (2004). “[Section] 330(a)(1) does not authorize
compensation awardsto debtors’ attorneysfrom estatefunds, unlessthey areemployed asauthorized
by § 327. If the attorney isto be paid from estate funds under § 330(a)(1) in a chapter 7 case, he

must be employed by the trustee and approved by the court.” Lamie, 540 U.S. at 538-39.

It is undisputed that the Trustee did not employ Fowler White to represent himin either the
Tennessee Bankruptcy Case, the Florida Bankruptcy Case, or the Florida Adversary Proceeding.
Fowler White represented only the Debtor, William F. Wolff, and only in the Florida Adversary

Proceeding, and it wasin that representative capacity that Fowler White negotiated the compromise



and settlement with the Teamsters Funds. Therefore, under the directives of the Supreme Court in
Lamie, Fowler White is not entitled to payment of its claim as an administrative expense under

§ 503(0)(2).

Fowler White also argues that it is entitled to its compensation as an actual, necessary cost
of preserving the estate. Inthe Sixth Circuit, whether aclaim should betreated as an administrative
expense under 8 503(b)(1)(A) is determined “ by applying the well-accepted ‘ benefit to the estate’
test, which states that a debt qualifies as an *actual, necessary’ administrative expense only if (1) it
arose from atransaction with the bankruptcy estate and (2) directly and substantially benefitted the
estate.” Pension Guar. Benefit Corp. v. Sunarhauserman, Inc. (In re Sunarhauserman, Inc.), 126
F.3d 811, 816 (6™ Cir. 1997); see also Nat'l Union Fire Ins. Co. v. VP Bldgs., Inc., 606 F.3d 835,
838 (6™ Cir. 2010). As previously stated, the Trustee has stipulated that Fowler White' s services
were beneficial to the estate, therefore only the first prong —whether Fowler White' s services arose

from atransaction with the Debtors’ estate —isin question.

Again, the record clearly establishes that Fowler White represented the Debtor, William F.
Wolff, in the Florida Adversary Proceeding, and it was in that representative capacity that it
negotiated the compromise and settlement that subsequently resulted in a substantial portion of the
Annuity Funds being paid into the Debtors’ estate in the Tennessee Bankruptcy Case. At no time
did the Trustee in the Tennessee Bankruptcy Case employ Fowler White, nor did he authorize
Fowler White to act in any way on his behalf.

Pursuant to 8§ 541(a) of the Bankruptcy Code, all legal or equitable interests the

debtor hasin property at the time the caseis filed become|s] property of the estate.
Property of the estate includes “causes of action.” The right to pursue causes of



action belonging to the debtor at the time the caseis filed vest in the trustee for the
benefit of the estate.

In re Blurton, 334 B.R. 602, 607 (Bankr. W.D. Tenn. 2005) (citations omitted). Applying this
definition to thefactsin therecord, itisclear that Fowler White' stransactions werewith the Florida
chapter 7 trustee and the co-defendants to the Florida Adversary Proceeding and were not with the
Trustee in the Tennessee Bankruptcy Case. Furthermore, it was the Florida chapter 7 trustee who
pursued and recovered the Annuity Funds which were then subject to the compromise and
settlement, and it is the Florida Bankruptcy Case through which Fowler Boggs should have sought
an administrative expense claim. While the Trustee and the Debtors' estate in the Tennessee
Bankruptcy Case benefitted from Fowler White's services, those services were not sought after or
authorized by the Trustee and are, therefore, not compensable as an actua and necessary cost or

expense of preserving the Debtors estate under § 503(b)(1)(A).

Fowler White has al so asked the court to exerciseitsinherent equitable powersto award the
requested compensation and expenses, relying upon 11 U.S.C. § 105(a) which provides that:

The court may issue any order, process, or judgment that is necessary or appropriate

to carry out the provisions of thistitle. No provision of this title providing for the

raising of anissue by aparty ininterest shall be construed to preclude the court from,

sua sponte, taking any action or making any determination necessary or appropriate

to enforce or implement court orders or rules, or to prevent an abuse of process.
11 U.S.C. § 105(a) (2006). Section 105 provides bankruptcy courtswith the ability and * power to
take whatever action is appropriate or necessary in aid of the exercise of their jurisdiction.” Casse
v. Key Bank Nat’'| Ass'n (InreCasse), 198 F.3d 327, 336 (2d Cir. 1999) (citation omitted). Itisnot,

however, without limits, as courts may utilize 8 105(a) only in furtherance of the goals of the

Bankruptcy Code. Childressv. Middleton Arms, L.P. (Inre Middleton Arms, L.P.), 934 F.2d 723,
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725 (6™ Cir. 1991). Section 105(a) does not “create a private cause of action unlessit isinvoked in
connection with another section of the Bankruptcy Code” and may not be used to circumvent the
Code. InreRose, 314 B.R. 663, 681 n.11 (Bankr. E.D. Tenn. 2004) (citationsomitted). “Whilethe
eguitable powersemanating from 8§ 105(a) arequiteimportant inthe general bankruptcy scheme, and
while such powers may encourage courtsto beinnovative, and even original, these equitable powers
arenot alicensefor a court to disregard the clear language and meaning of the bankruptcy statutes

and rules.” Official Comm. of Equity Sec. Holders v. Mabey, 832 F.2d 299, 302 (4™ Cir. 1987).

The court has discussed the reasonswhy Fowler White' sclaim does not fall within the scope
of either 8 503(b)(1)(A) or (b)(2). As such, it cannot exercise the equitable powers afforded by
§ 105(a) to undermine the plain language of § 503(b) and alow payment of Fowler White's clam
in the absence of therequired prerequisites. Accordingly, the Trustee' s Objectionto Claimswill be
sustained, and Claim no. 28 in the amount of $21,220.04 filed by Fowler White Boggs, P.A. on

September 15, 2009, will be disallowed.

An order consistent with this Memorandum will be entered.

FILED: November 30, 2010
BY THE COURT
/s RICHARD STAIR, JR.

RICHARD STAIR, JR.
UNITED STATES BANKRUPTCY JUDGE
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SO ORDERED.

SIGNED this 30 day of November, 2010.

THIS ORDER HAS BEEN ENTERED ON THE DOCKET.
PLEASE SEE DOCKET FOR ENTRY DATE.

" Richard Stair Jy
UNITED STATES BANKRYPTCY JUDGE

INTHE UNITED STATESBANKRUPTCY COURT FOR THE
EASTERN DISTRICT OF TENNESSEE

Inre
Case No. 08-33991
WILLIAM FREDERICK WOLFF, JR.
akaBILL WOLFF
BARBARA LEE WOLFF

Debtors

ORDER

For the reasons stated in the M emorandum on Objection to Claimsfiled this date containing
findings of fact and conclusions of law as required by Rule 52(a) of the Federal Rules of Civil
Procedure, made applicableto this contested matter by Rules 9014(c) and 7052 of the Federal Rules
of Bankruptcy Procedure, the court directs that the Objection to Claims filed by the Chapter 7
Trustee, G. Wayne Walls, on May 12, 2010, is SUSTAINED and Claim No. 28 filed by Fowler
White Boggs, P.A., on September 15, 2009, as an unsecured claim in the amount of $21,220.04 is

DISALLOWED inits entirety.



