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In this adversary proceeding, the chapter 7 trustee seeks
to avoid and recover pursuant to 11 U S.C 88 549 and 550 a
postpetition paynent from the debtor to Fletcher Bright Conpany
(“FBC). Pendi ng before the court is FBC s notion for summary
judgnment wherein it asserts that the transfer is not avoidable
under 8 549(a) because it was authorized by the court.
Alternatively, FBC contends that the transfer is wunavoidable
pursuant to 8 549(b) because it gave equivalent value for the
transfer postpetition. As discussed below, the notion for
summary judgnment wll be granted, the court having concluded
t hat al though the transfer nmeets the requirenents for
avoidability under 8§ 549(a) because it was unauthorized, the
transfer is protected by the safe harbor provision of 8§ 549(b).

This is a core proceeding. See 28 U S.C. 8§ 157(b)(2)(A).

Prior to the commencenment of this case, the debtor owned and

operated six retail grocery stores located in northeast
Tennessee and southwest Virginia. The debtor’s principa
creditor was Flemng Conpanies, Inc. (“Flemng”), the nmgjor

supplier of its inventory and equipnent, to which the debtor
owed nore than $2.7 mllion under certain prom ssory notes,

equi pnent | eases, and open accounts. As security for these



obligations, Flemng held a perfected security interest in
virtually all of the debtor’s assets, including its inventory,
equi pnent, supplies, machinery, furnishings, fixtures, |easehold
interests and inprovenents, accounts, contract rights, and
general intangibles. In Decenber 1995, Flemng declared the
debtor in default wunder the terns of the parties’ |oan
agreenents, placed the debtor on C.OD. basis for the purchase
of inventory, and filed suit in state court for the appointnment
of a receiver to operate the debtor’s business. Subsequent |y,
on February 1, 1996, the debtor and Flemng entered into an
agreenent wherein the debtor agreed, inter alia, to a
foreclosure sale by Flem ng under the Uniform Comrercial Code
and the appointnent of a receiver to operate the debtor’s stores
pending the sale. A state court receiver was appointed on
February 8, 1996, and a bulk sale of the debtor’s assets was
noticed by Flemng for March 7, 1996.

One of the grocery stores operated by the debtor was | ocated
in Kingsport, Tennessee in the Geen Acres Shopping Center,

| eased from G een Acres Joint Venture.® On March 5, 1996, FBC,

The stipulations of the parties attached as Exhibit A to
the motion for summary judgnent evidence that Fletcher Bright
Conmpany was receiving the rental incone from the |eased
property, although the reason for its involvenent is less than
cl ear. The affidavit of Fletcher Bright, Chairman of the Board
of the Fletcher Bright Conpany, attached as Exhibit B states

(continued...)



the |l easing agent for Geen Acres Joint Venture, received from
the debtor’s state court receiver a check dated March 1, 1996,
in the amount of $14,202.33 in paynent of the March rent for the
Green Acres store which was due March 1. FBC deposited the
check into its bank account and the check was honored by the
debtor’s bank on March 7, 1996.

Subsequent to FBC s receipt of the check on March 5, but
prior to honor by the debtor's bank on March 7, three unsecured
creditors of the debtor filed an involuntary chapter 11 petition
against the debtor on Mirch 6, 1996. Flem ng imediately
responded by filing a notion for relief from the automatic stay
to permt the foreclosure sale scheduled for March 7 at 10:00
a.m to proceed and requested an energency hearing on the
not i on. Upon notice to the attorney for the petitioning

creditors, a hearing on the stay relief notion was held at 9:00

(. ..continued)
that “the Debtor executed a twenty year |ease agreenent wth
nmysel f and Janes L. Rifkin, doing business as G een Acres Joint
Venture, as |essors.” A copy of the purported |ease dated
Decenber 30, 1986, attached to the affidavit, however, recites
that G een Acres Joint Venture is “conprised of Jim Gl nore and
Norris Johnson” and appears to have been executed by those two
i ndi vi dual s. The copy of an amendnent to the |ease dated
Novenmber 30, 1986, also attached to the affidavit likewise is
signed Messrs. G lnore and Johnson on behalf of Geen Acres

Joint Venture. Nonet hel ess, in the absence of an objection to
the affidavit and because of the parties’ stipulations, the
court wll presune that Fletcher Bright Conpany was the

aut hori zed | easing agent for Geen Acres Joint Venture.
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a.m on Mirch 7, 1996. At the hearing, Flemng s counsel
announced that an agreenent allowing the sale to go forward had
been reached with the petitioning creditors. The ternms of the
agreenent were announced and upon the conclusion of the hearing,
an agreed order was entered. In addition to lifting the
automatic stay, the agreed order authorized the debtor and
Flemng to take the necessary steps to conplete the sale and
transfer the assets, including execution of bills of sale. The
order also authorized the purchasers of the assets at the
various stores to accept assignnents of |eases for the real
properties from which the grocery stores were operated. Under
the terns of the agreed order, all sale proceeds were to be paid
into the registry of the court pending further orders unless
Flem ng was the successful bidder, in which event Flem ng would
pay into the court registry only the proceeds of sale which
exceeded the debtor’s indebtedness to Flemng. The right of any
party in interest to challenge Flem ng' s security interest and
its entitlenment to the sale proceeds was expressly preserved.

The foreclosure sale was held as scheduled, with Flem ng
bei ng the successful bidder. Prior to the sale, Flemng had
obtained Green Acres Joint Venture's consent to an assignnment
and assunption of the Geen Acres store |ease by the purchaser

at the foreclosure sale. Notw t hst andi ng this consent, Flem ng



chose not to assune this particular |ease, although G een Acres
Joint Venture allowed Flemng to continue to operate the Geen
Acres store in March because the debtor had paid the March rent.
Thereafter, Flem ng renegotiated the |ease terns with FBC and
Flem ng then assigned the renegotiated lease to a third party.

On April 12, 1996, Fleming filed a report of sale and paid
into the court registry excess sale proceeds of $15,198.00. The
report of sale indicates that Flemng paid out of the
$2,763,610.00 in sale proceeds various suns owed to it by the
debtor, related attorney fees, and the sum of $35,6465.00 to
Cakwood Markets, Inc. for past-due rental paynents in connection
with the assunption and assignnment of a Wber City store |ease.?

No response controverting the involuntary chapter 11
petition was filed by the debtor. Accordingly, an order for
relief under chapter 11 was entered in the underlying bankruptcy
case on April 2, 1996. Upon notion by the petitioning
creditors, the case was subsequently converted to chapter 7 by
order entered April 18, 1996.

The present adversary proceeding to recover the March 1

rental paynent to FBC was commenced by the chapter 7 trustee on

2The prepetition indebtedness of $35,038.93 allegedly owed
to Geen Acres Joint Venture for naintenance charges and taxes
due under its lease was not paid as that |ease was not assuned.



March 6, 1998. FBC filed the pending notion for summary
judgnment pursuant to Rule 56 of the Federal Rules of Guvil
Procedure, as incorporated by Fed. R Bankr. P. 7056, on Cctober
19, 1998. The notion was supported by the parties’
stipulations, a nenorandum of law and the affidavit of M.
Fl etcher Bright. After obtaining an extension of tinme, the
trustee filed on Novenber 2 a nenorandum of law in response to
the pending notion, supported by his personal af fidavit
referencing an attached copy of the *“AGREED ORDER LIFTING
AUTOVATI C STAY” entered on March 7, 1996. The notion is now

ready for resolution.

.

Summary judgnent under Fed. R Cv. P. 56(c), nmade
applicable to bankruptcy adversary proceedi ngs by Fed. R Bankr.
P. 7056, is appropriate where there is no genuine issue of
material fact and the noving party is entitled to judgnent as a
matter of |aw See, e.g., Celotex Corporation v. Catrett, 477
U S 317, 322, 106 S. C. 2548, 2554 (1986). Any inferences to
be drawn from the underlying facts nust be viewed in the I|ight
nost favorable to the party opposing the notion. See, e.gQ.,
McCafferty v. MCafferty (In re MCafferty), 96 F.3d 192, 195

(6th Cir. 1996)(citing Matsushita Elec. Indus. Co. v. Zenith



Radio Corp., 475 U S. 574, 587, 106 S. Ct. 1348, 1356 (1986)).
Under subsection 549(a) of the Bankruptcy Code,® a trustee
may avoid an unaut horized postpetition transfer of property of
the estate, unless it falls within the exceptions set forth in
subsections (b) and (c) of section 549. See Manuel v. Allen (In
re Allen), 217 B.R 952, 955 (Bankr. MD. Fla. 1998) (citing
Ceekie v. Watson (In re Watson), 65 B.R 9, 11 (Bankr. C.D. III.
1986)). Subsection (b) protects certain otherw se avoidable
transfers to the extent value was given in exchange for the
transfer. Al though as a general rule the trustee as the party
seeking to avoid a transfer bears the burden of establishing the
requi rements for avoi dance under 549(a), see, e.g., Misso v.
Brooklyn Navy Yard Dev. Cor p. (In re \Wstchester Tank
Fabri cators, Ltd.), 207 B.R 391, 396 (Bankr. E.D.NY.
1997)(citing Consolidated Partners Inv. Co. v. Lake, 152 B.R
485 (Bankr. N.D. Chio 1993)); the recipient of the transfer has

the burden of proof to the extent it asserts the validity of the

311 U.S.C. 8 549(a) states as follows:
Except as provided in subsections (b) or (c) of this
section, the trustee may avoid a transfer of property
of the estate—

(1) that occurs after the comencenent of

t he case; and

(2)(A) that is authorized only under section

303(f) or 542(c) of this title; or ( B)

that is not authorized under this title or

by the court.



transfer. See Fed. R Bankr. P. 6001 (“Any entity asserting the
validity of a transfer under 8 549 of the Code shall have the
burden of proof.”). Because FBC contends that the transfer in
gquestion was authorized by the court and that it comes wthin
the 8 549(b) exception to avoidance, FBC bears the burden of
proving these affirmative defenses. See 10 ColLlErR oN BankrupTCcY
6001.01[2] and [3](15th ed. rev. 1998)(al though sone courts have
suggested that Rule 6001 places the burden of proof as to all
elements of 8 549(a) upon the defendant, nore appropriate
reading is to place burden only upon defense that transfer was
aut hori zed and excepti ons under subsections (b) and (c)).*

FBC does not dispute that it received a postpetition
transfer of estate property and has stipulated this fact. | t
asserts, however, that the transfer was authorized by the court
in the agreed order entered March 7, 1996, wherein the court not
only permtted the foreclosure sale to proceed, but also

authorized the debtor “to take such other steps as may be

‘But see In re Westchester Tank Fabricators, Ltd., 207 B.R
at 395 (ignoring Rule 6001 entirely); Schieffler v. Coleman (In
re Beshears), 196 B.R 464, 466 (Bankr. E.D. Ark. 1996) (hol ding
burden of proof is upon recipient as to all elenents including
whet her transfer was of estate property); Hoagland v. Edward
Hi nes Lunmber Co. (In re LVWMK Corp.), 196 B.R 421, 423 (Bankr.
S.D. Ill. 1996)(sane holding); and In re Watson, 65 B.R at 11
(suggesting that burden of proof is on recipient regarding
whet her disclainer of an interest is a transfer of property of
the estate).



necessary to conplete the foreclosure sale and transfer the
assets to the purchasers.” One of the assets to be transferred,
of course, was the lease with G een Acres. Because the curing
of defaults is a prerequisite to the assignnent and assunption
of | eases, FBC argues that the March rent would had to have been
paid in order for the lease to be transferred. Thus, the court
aut hori zed paynent of the Mrch rent when it authorized the
debtor “to take such other steps as may be necessary to

transfer the assets.” Alternatively, FBC contends that the
paynent is unavoi dabl e because it comes within the safe harbor
of 8 549(b)® since FBC gave value in the form of |ease space in

exchange for the transfer.

L.
FBC s authorization argunment was nade by the defendant in

Maurice K. @iinn, Trustee, vs. QOakwood Properties, Inc. (Adv.

°Thi s subsection provides as foll ows:

In an involuntary case, the trustee my not avoid
under subsection (a) of this section a transfer nade
after the commencenent of such case but before the
order for relief to the extent any value, including
services, but not including satisfaction or securing
of a debt that arose before the comencenent of the
case, is given after the commencenent of the case in
exchange for such transfer, notw thstanding any notice
or know edge of the case that the transferee has.

11 U.S.C. § 549(b).
10



Pro. No. 98-2027), and rejected by the court in its nmenorandum
opinion filed on July 27, 1998.° That adversary proceedi ng was
brought by the trustee to avoid and recover postpetition Mrch
rent paynents which occurred on March 7, 1996, for the debtor’s
| eased premses in Whber Cty, Virginia. The court found no
factual basis for the defendant’s assertion that the transfers
therein were authorized by the court either at the hearing on
Flemng's stay relief notion or in the agreed order generated as
a result of the hearing. As stated by the court in the Gakwood
Properties opinion:

As a copy of the transcript attached ... plainly
indicates, there was no discussion at the March 7
hearing regarding paynent of the March rent

I nstead, the only discussion at the hearing concerned
the agreenent which had been reached between Flem ng
and the petitioning creditors; that the schedul ed sale
had been advertised for sone time and substantial harm
could conme to the creditors of the debtor through the
continued deterioration of the business if the sale
were not allowed to proceed; that all sale proceeds
would be paid into court wunless Flemng were the
successful bidder in which case Flem ng would only pay
in the proceeds in excess of its debt; and that the
proposed agreed order would provide the debtor and
Flemng the authority to take whatever actions were
necessary in connection wth the sale, such as
execution of docunments necessary to convey good title
and assignnents of | eases.

Furthernore, the agreed order entered on March 7
contained no such authorization. The order sinply

°The court is aware that both parties appeals of the fina
order entered in Trustee vs. Oakwood Properties, Inc. is pending
before the district court.

11



lifted the automatic stay to allow Flem ng to proceed

with its sale and authorized the debtor and Flemng to

execute bills of sale to transfer title of the assets

and to take such other steps as were necessary to

conplete the foreclosure sale and transfer the assets

to the purchasers. The order also authorized the

purchasers of the assets at the various stores to

accept assignnments of |eases on the real properties

and recited that such assignnents were valid and

enf or ceabl e.

Menor andum Opi ni on at pp. 13-14.

This court simlarly concludes in the present case that the
evidence does not support FBC s assertion that the court
authorized the debtor to pay the March rent. Al though clearly
the debtor was authorized to assign its |eases, no specific
authority was granted to pay any rentals or otherw se cure any
rent arrearages. To the contrary, all of the sale proceeds
wth the exception of the amount owed Flemng were to be paid
into the court registry. The general authorization permtting
the debtor and Flemng to take the steps necessary to transfer
the assets can not be construed to warrant paynent of any past-
due rentals in light of the court’s specific directive regarding
the disposition of the sale proceeds. Based on the parties’
stipulations and the court’s conclusion that the transfer to FBC
was  not aut hori zed, the requirenents for an avoi dabl e
postpetition transfer under 8 549(a) have been establi shed.

Next, the court turns to FBC s alternative contention that

the transfer is excepted from avoi dance under 8 549(b) because

12



it gave value in the form of |ease space in exchange for the
transfer. Subsection 549(b) provides that “in an involuntary
case, the trustee may not avoid ... a transfer made after the
commencenent of such case but before the order for relief to the
ext ent any val ue, i ncluding services, but not i ncl udi ng
satisfaction or securing of a debt that arose before the
commencenent of this case, is given after the commencenent of
the case in exchange for such transfer ....” The tine between
the filing of the petition for involuntary bankruptcy and the
order of relief is commonly known as the “gap period.” Yancey

v. Varner (In re Pucci Shoes, Inc.), 120 F.3d 38, 41 (4th Cr.
1997). Under 8 549(b), a transfer of property of the estate
made during the gap period in exchange for value (including
services, but not satisfaction of a prepetition debt) may not be
avoi ded by a bankruptcy trustee, notw thstanding the otherw se
avoidability of the transfer under 8 549(a). | d. Because the
transfer in question occurred when the check was honored on
March 7, 1996, it falls within the gap period which conmenced on
March 6 when the involuntary petition was filed and ended on
April 2, 1996, upon entry of the order for relief.

Li ke the defendant in Trustee v. Oakwood Properties, Inc.,
FBC asserts that the value given in exchange for the rental

paynment was the right to occupy the |eased premses for the

13



mont h of March. In response, the trustee notes that the val ue
specified in 8§ 549(b) which is sufficient to protect otherw se
avoi dable transfers nust be given postpetition and does not
i nclude “satisfaction or securing of a debt that arose before
t he commencenent of the case.” The trustee maintains that the
only value given by Cakwood, the right to use and possess the
| eased space, was conveyed prepetition when the | ease agreenent
was signed on Decenber 30, 1986, rather than “after the
comencenent of the case” as required by 8 549(b), and that

because the rent paynent was made pursuant to a prepetition

| ease agreenent, the wvalue given was an inperm ssible
“satisfaction ... of a debt that arose before the comrencenent
of the case.” Al ternatively, the trustee argues that if
postpetition value were given at all, it only covered tw days,

March 6 and 7, 1996, because the debtor lost its occupancy
rights as a result of the March 7, 1996, foreclosure sale.

To a certain extent the trustee is correct that the debtor’s
interest in the |eased prem ses was obtained prepetition. That
grant, however, was not absolute or unconditional, but was
subject to the debtor meking the rental paynents in the manner
and anount specified in the |ease. “An essential characteristic
of a lease is that in return for paynent of rent, the | essee has

a right to use or possess the |eased property.” Speci ner v.

14



Gettinger Assoc. (In re Brooklyn Overall Co.), 57 B.R 999, 1003
n.4 (Bankr. E.D.N.Y. 1986). | f the debtor ceased naking rental
paynents, the concomitant right to occupy the |eased prem ses
t er m nat ed.

The sane reasoni ng expl ains why providing rental space for
the operation of the debtor’s business is nore conparable to
services than satisfaction of a prepetition debt. Although the
court has been unable to find any cases precisely on this issue,
t he cases which have addressed the value aspect of 8 549(b) have
di stingui shed between situations where the transferee provides
benefit in exchange for paynent with those where paynent is nade
on a existing obligation in which value has already been fully
recei ved. See Spear v. Cema Distrib. (In re Rainbow Misic,
Inc.), 154 B.R 559, 563 (Bankr. N.D. Cal. 1993)(in dicta, court
held that transferee would have established value if proof of
postpetition release of security interest had been offered);
Shaia v. Conoco, Inc. (In re WIllianms Contract Furniture, Inc.),
148 B.R 805, 808 (Bankr. E.D. Va. 1992)(paynent of prior
nmont h’ s gasol i ne credit pur chases was sati sfaction of
prepetition debt); Cossitt v. First American State Bank (In re
Ft. Dodge Creanery Co.), 121 B.R 831, 835 (Bankr. N.D. |owa
1990) (Bank’s agreenent to postpone demand or collection on the

prom ssory note was not “value” within the neaning of 11 U. S. C

15



§ 549(b)); and In re Brooklyn Overall Co., 57 B.R at 1003
(absol ving debtor from rent deficiency was nere satisfaction of
prepetition debt absent debtor’s ability to occupy |eased
prem ses). “Section 549( b) IS i nt ended to pr ot ect
cont enporaneous exchanges for value to permt conti nued
operation of the business during the ‘gap’ period.” In re Ft.
Dodge Creanery Co., 121 B.R at 835. Paynent of nonthly rent in
exchange for the right to occupy the | eased business prem ses so
t he debtor’s business operations can continue woul d appear to be

preci sely the type of value contenplated by 8§ 549(b).~

"Congress has recognized in other contexts that a |andlord
provides services not only upon execution of the |ease but
t hroughout the life of the lease in the form of permtting a
| essee to occupy the |eased prem ses. 11 U S.C § 365(d)(3)
requires a trustee to tinely perform all the obligations of a
debtor arising from and after the order for relief under any
unexpired |ease of nonresidential real property until the |ease
is assuned or rejected. In the legislative history, Senator
Dol e expl ai ns the reasoni ng behind this provision:

[Dluring the tinme the debtor has vacated space but has

not yet decided whether to assune or reject the |ease,

the trustee has stopped meking paynents due under the

| ease. These paynents include rent due the |andlord

and common area charges which are paid by all the

tenants according to the amobunt of space they | ease

In this situation, the landlord is forced to provide

current services—the use of its property, utilities,

security, and other services—aithout current paynent.

No other creditor is put in this position.

130 Cone. Rec. S8894-95 (daily ed. June 29, 1984)(fl oor statenent
of Sen. Dol e). Furthernore, if the trustee in the present case
is correct in his assertion that all of the value given by a
landlord is provided upon execution of a I|ease, the sane
(continued...)
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The trustee’'s alternative argunent, that if value were given
postpetition it does not exceed the value of two days occupancy,

was al so addressed in the court’s Oakwood Properties nmenorandum
opi ni on:

The trustee’s argunent ... is based on the prem se
that value mnust be neasured from the debtor’s or
estate’s perspective. Not hi ng, however, in 8§ 549(h)
limts value to that realized by the estate. |nstead,
8 549(b) focuses on the transferee’s franme of
reference since it provides an exception for *“value

given ... in exchange for such transfer.” See
Ham Iton v. Lunsden (In re Ceothermal Resources Int’l,
Inc.), 93 F.3d 648, 652 (9th GCr. 1996), on renmand
1998 W 169683 (N.D. Cal. 1998); and Allen v. R b
Detention Equip., Inc., (In re Roanoke Iron & Bridge
Wrks, Inc.), 98 B.R 256, 259-260 (Bankr. WD. Va.
1988). See also Nadel v. Fruitville Pike Assoc. (In
re Burke), 60 B.R 665, 670 (Bankr. D. Conn.
1986) (intent of § 549(b) exception is “to return the
transferee to the economc position he was in before
the transfer”); but see MMnus, Stewart, Ferraro &
Schwarz, P.A v. Bakst (In re Sanchez-Casis), 99 B. R
115, 117  (Bankr. S. D. Fl a. 1989) (“The obvi ous
| egi slative purpose of 8§ 549(b) is to give credit to
a transferee to the extent that the bankrupt estate
has received equivalent value for the transfer and,
t herefore, has not been depleted.”).

If value is to be neasured fromonly the debtor’s
perspective, it would have been nore |logical for
Congress to use the word “received” instead of “given”
so that 8 549(b) reads “value received in exchange for

(...continued)
anal ysis woul d suggest that no obligations arise postpetition on
a prepetition |ease—they all arose prepetition upon execution of
the | ease. Such a conclusion, however, would render 8§ 365(d)(3)
meani ngl ess. See Matter of F & M Distributors, Inc., 197 B.R
829, 832 (Bankr. E.D. Mch. 1995)(“that could not be what
Congress neant”).

17



the transfer.” Since the precise |anguage chosen by

Congress focuses on value fromthe giver’'s perspective

and there is no indication in the legislative history

to 8 549(b) suggesting that this interpretation is at

odds with the intention of Congress in enacting this

| egislation [footnote omtted], the court will exam ne

the issue from the viewpoint of the value given by

[the | essor].

Menor andum Opi ni on at pp. 16-18.

In his current brief, the trustee states that neasuring
value from the estate’s perspective “is not a novel concept in
the Code,” and points to 11 U . S.C. 88 548 and 503 as exanples
of value being neasured from the estate’ s viewpoint. Despite
the trustee’'s contention that value should be uniformy neasured
from the estate’'s perspective throughout the Bankruptcy Code,
Congress did not choose to provide such a statutory application
of value as the trustee suggests. Wile the trustee is correct
that value is neasured from the estate’'s perspective under 8§
548(a),® it nust be noted that 8§ 548(a)(1)(B)(i) expressly

requires that value be neasured from the debtor’s perspective by

use of the word “received.” See Consove v. Cohen, 701 F.2d 978,

982 (1st Cir. 1983)(proposition of transferee that neasure of

value he forfeited was correct neasure of value rather than what

8Section 548(a) allows the trustee to avoid fraudul ent
transfers nade within one year preceding the bankruptcy if,
inter alia, “the debtor ... received less that a reasonably
equi val ent value in exchange for such transfer.” 11 U.S.C. 8
548(a)(1)(B) (i).

18



value the debtor received ignores clear |anguage of section).
In contrast, 8 549(b) includes the phrase “value given in
exchange for the transfer,” which as discussed above neasures
val ue fromthe viewpoint of the giver.

The trustee’s cite to 8 503 which provides for the all owance
of administrative expenses is simlarly not pertinent. The
requirement that an admnistrative expense benefit the estate
does not derive from any statute under the Bankruptcy Code.
Rather, it is a standard found in pre-Code case |law interpreting
the predecessor to 8 503(b)(1)(A).° See 4 CoLIER ON BankrupTCY
503. 06[ 3] [ b] (15th ed. rev. 1998). A general benefit
requirement to the estate which the courts have inposed under
one particular statute provides no guidance when construing
specific statutory | anguage regardi ng val ue under 8 549(b).

The court notes that other sections of the Bankruptcy Code
expressly neasure value from the perspective of the transferee
rather than from the estate, and are in fact nore closely
anal ogous to 8 549(b)’s safe harbor provision. For instance,

under 11 U S.C. 8§ 548(c)'® an otherw se fraudul ent conveyance is

°Section 503(b)(1)(A) provides that “there shall be allowed
adm nistrative expenses ... including ... the actual, necessary
costs and expenses of preserving the estate ....”"

°Section 548(c) states that “a transferee ... of such a
transfer ... that takes for value ... has a lien on or nmay
(continued...)
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protected to the extent a good faith transferee “gave value to

the debtor in exchange for such transfer.” Simlarly 11 U S. C

8 547(c) excludes from avoidance certain preferential transfers

based on “new value given” by the creditor. See 11 U. S.C. 8

547(¢c)(1),(3),(4), and (5). Wthout question, the value in the

foregoi ng provisions

is based on the value conveyed by the

creditor, not the benefit realized by the estate.

In the present

case, the value given by FBC in exchange for

paynent of the March rent, i.e., the quid pro quo, was the

unfettered right to occupy the Geen Acres Shopping Center

grocery store prem ses during the nonth of March. The fact that

the debtor occupied the premses for only two days postpetition

is irrelevant since FBC nmade no effort to recover t he

consideration it gave for the transfers by taking possession of

the |eased prem ses

after the debtor’s occupation term nated.

Accordingly, the value given by FBC was the worth of one nonth’s

rental of the |eased premises and FBC is entitled to judgnent in

its favor if this

value is reasonably equivalent or not

di sproportionate to the amount of the transfer, $14,202.33. See

Allen v. R b Detention Equip., Inc. (In re Roanoke Iron & Bridge

10C. .. conti nued)
retain any interest
transferee ... gave
transfer.”

transferred ... to the extent that such
value to the debtor in exchange for such
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Wrks, Inc.), 98 B.R 256, 261 (Bankr. WD. Va. 1988)(quoting
WEBSTER' s New CoLLEG ATE Dicrtionary (1977 ed.)(“Value is defined as ‘a
fair return or equivalent in goods and services or noney for
sonet hi ng exchanged, the nonetary worth of sonething.’”)). The
parties having stipulated that the “rental value for March 1996
of the premses located in the Geen Acres Shopping Center
| eased by the Debtor was $14,202.33,” FBCis entitled to sunmary

judgnent on this issue.

V.

In conclusion, FBC s notion for sumrmary judgnent wll be
granted because the transfer is excepted from avoi dance under 11
U S . C § 549(b). An order to this effect will be entered
cont enporaneously with the filing of this nmenmorandum opi nion.

FI LED: Decenber 4, 1998

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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